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APPLICATION OF LOWER 8§ BEFORE THE LOST PINES
COLORADO RIVER AUTHORITY 8§
FOR OPERATING AND TRANSPORT 8§ GROUNDWATER CONSERVATION
PERMITS FOR EIGHT WELLS IN 8§

§

BASTROP COUNTY, TEXAS DISTRICT

LOWER COLORADO RIVER AUTHORITY’S
REPLY TO THE RESPONSES TO ITS MOTION FOR REHEARING

TO THE BOARD OF DIRECTORS OF THE LOST PINES GROUNDWATER
CONSERVATION DISTRICT:

COMES NOW, the Lower Colorado River Authority (LCRA), and files this its Reply
to the Responses to Its Motion for Rehearing.
l. Introduction

LCRA’s November 22, 2021, Motion for Rehearing raised nine points of error. On
February 16, 2021, the Board of Directors granted LCRA’s Motion. In response to the
request of the Counsel for the Board, five protesting parties and the General Manager
(GM) filed responses to issues presented by LCRA’s Motion for Rehearing. Only the
General Manager and the Brown Landowners addressed all the points of error presented
by LCRA’s Motion.

Before turning to LCRA's specific responses on the arguments related to each of
LCRA’s points of error, LCRA cannot stress enough that one of the central issues in
LCRA’s Motion is whether any of the Board’s modifications of the findings, conclusions,
and recommendations of the Administrative Law Judges (ALJs) are authorized at all
under Texas Water Code § 36.4165. Most of the parties gloss over this legal issue and

instead wrongly claim that LCRA’s Motion did not identify the specific findings of fact and
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conclusions of law that it believed were improperly modified. While LCRA disputes this
assertion, it is providing further detail in this Reply in Attachment 1%, which is a document
comparing the Board’s Final Decision and findings of fact and conclusions of law to the
ALJs’ Proposal for Decision and proposed findings of fact and conclusions. Attachment 1
clearly demonstrates that the District performed a wholesale revision and rewrite of the
ALJs proposal without making any attempt to abide by the limitations set forth in Texas
Water Code § 36.4165.

Another central issue woven throughout LCRA’s Motion is that, as found by the
ALJs, the best available science and other evidence in the record supports issuance of
the full requested production of up to 25,000 acre-feet per year. To that end, this Reply
provides as Attachment 2, a 10-page detailed analysis of Protestants’ arguments for
reducing authorized production from the 25,000 acre-feet per year and the record
evidence that supported the ALJ’s findings to the contrary.? Attachment 2 demonstrates
that the Board’s reduction of the annual production authorization to 8,000 acre-feet per
year not only violates Texas Water Code 8§ 36.4165, but also cannot be justified on the
evidentiary record evaluated by the ALJs nor the District’s underlying permitting authority.

For the most part, LCRA’s remaining points of error involved questions of the
Board’s legal authority to impose various permit conditions particularly in light of the

Board’s revisions of the ALJs’ proposal. While two of these points of error address

1 Attachment 1 was created by converting the PDF versions of the ALJs’ March 31, 2020 Proposal for
Decision and the Board’s November 8, 2021 Final Decision to Word documents using Adobe Pro DC and
then using the compare function on Word to create the redlined comparison. In order to obtain clear version
that shows the changes, the cover pages and table of contents of the PDFs were removed, as well as the
footnotes. After the conversion, additional manual changes were made to address formatting and to page
numbers.

2 This analysis was provided to Counsel for the board on August 19, 2021.
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statutory violations related to conditions retained in the permits to produce only 8,000
acre-feet per year, LCRA in no way agrees or accepts the Board’s decision to reduce
LCRA’s authorized production by over two-thirds from what the ALJ’s had proposed.
Indeed, LCRA maintains that it is entitled to permits to produce the full 25,000 acre-feet
per year, with or without the special conditions related to phasing.®
Il. Point of Error 1: The District erred when it adopted the Final Decision and its
Findings and Conclusions in violation of Texas Water Code 8§ 36.4165.
Contrary to the assertions by several of the Parties, LCRA did in fact identify in
Point of Error 1 the specific findings and conclusions it took issue with when it stated that
“this point of error addresses all of the Findings of Fact and Conclusions of Law in the
PFD’s proposed order, and sections of the PFD that were added, deleted, and modified
in the [Board’s] Final Decision and Permits.” In other words, the error is global, applies to
all changes, and does not pertain to any particular finding of fact or conclusion of law.*
Rather, the entire order and adopted findings and conclusions are objectionable as a
matter of law because the issue is pervasive, as shown in Attachment 1. The Board did
not include in its order, or disclose during any public “discussion,” the reasons for the
changes it made to the ALJs’ proposal for decision or the findings and conclusions.
Simply put, the District Board completely failed to comply with the legal standards set out
by Texas Water Code § 36.4165, and thus the Board’s Final Order and all findings and

conclusions are invalid.

3 See LCRA’s Exceptions to PFD at Section V.
4 LCRA’s Motion for Rehearing provides cites to specific findings and conclusions for all other points of
error, most of which are subject to Point of Error 1.
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Section 36.4165 expressly limits what the Board can do with an ALJ’s proposed
findings and conclusions. It states:
A board may change a finding of fact or conclusion of law made by
the administrative law judge, or may vacate or modify an order issued
by the administrative judge, only if the board determines:
(1) that the administrative law judge did not properly apply or
interpret applicable law, district rules, written policies provided under
Section 36.416(e), or prior administrative decisions;

(2) that a prior administrative decision on which the
administrative law judge relied is incorrect or should be changed; or

(3) that a technical error in a finding of fact should be changed.

(Emphasis added). See Tex. Water Code § 36.4165(b). The use of the word “only”
makes this provision is mandatory, not permissive. Tex. Gov’t. Code § 311.001; see
Office of Atty. Gen. of Texas v. Crawford, 322 S.W.3d 858, 861 (Tex. App. — Houston [15t
Dist.] 2010, pet. denied). This provision exists to ensure that the ALJs are the fact finders,
because as “disinterested hearing officer[s]”, the ALJs are “better suited” to evaluate
“conflicting evidence as to adjudicative facts . . . and determine how much weight to give
each side’s evidence” and to make “credibility determinations” than the Board of Directors
of the District. See Hyundai Motor America v. New World Car Nissan, Inc., 581 S.W.3d
831, 838 (Tex. App. — Austin 2019, no pet.); Flores v. Employees Ret. Sys., 74 S.W.3d
532, 539-40 (Tex. App. — Austin 2002, pet. denied).

A few parties would also have this Board believe that deletion of a finding or
conclusion is not a “change” to those findings or conclusions. Whether the parties
seriously believed this argument would fly, it finds no basis in caselaw. See, e.g., Tex.

Real Estate Comm’n v. Riekers, 2020 WL 1026478, at *11 (Tex. App. — Houston [14™],



no pet.) (invalidating agency’s changes to a PFD, including deletion of a finding of ultimate
fact).

Further, the Board is required to provide its reasons for making the changes to the
findings and conclusions to the parties in some form to enhance the fairness of the
adjudicative process for the parties appearing before the District and to ensure that a
reviewing court can judge whether the District has followed the procedures set out in
Section 36.4165 and the District’s rules and statutes. Flores, 74 S.W.3d at 34. The Board
must “articulate a rational” for the changes and “to explain with particularity its specific
reason and legal basis for each change made.” Sanchez v. Tex. State Bd. of Medical
Examiners, 229 S.W.3d 498, 515 (Tex. App. — Austin 2007, no pet.); Hyundai Motor
America, 581 S.W.3d at 837. The Board entirely failed to provide any reasons for the
multitude of changes reflected in its final order and findings and conclusions as compared
to the ALJs’ PFD and proposed findings and conclusions either during the October 12,
2021 meeting when the Board made its decision, the November 8, 2021 meeting when
the Board adopted the findings and conclusions, or in the order adopted by the Board
(dated November 15, 2021).°> The parties, and more importantly, a reviewing court are

not required to read the collective minds of the Board members. A court will not presume

5 See Attachment 1. As shown in this Attachment, the Board adopted the PFD as its final order after making
changes to almost every single section of the PFD. Some of these changes appear clerical in nature, other
edits tweak the descriptions of the parties’ arguments and testimony or the ALJs’ analysis, summaries, and
conclusions (e.g. pages 5,6,23,24,31, 35, 38, 40-41, 52, 53, 55, 58, 65) (even though the Board did not
hear any of the party testimony directly), and in some cases, the Board has entirely eliminated any mention
whatsoever of the ALJs evaluation of contested issues that were fully tried during the hearing (e.g. Section
IV.G.1.,IV.G.2., V.B.). In short, the Board’s order reflects changes to almost every single page of the PFD.
In addition, the adopted findings and conclusions depart substantially from the ALJs proposed findings of
fact For instance, the Board order changed or deleted PFD Proposed Findings Nos. 3,6,10, 11, 29, 30, 42
(renumbered 47, 45-51, 53-56, 59, 60-65, 68, 76-78) and PFD Proposed Conclusions of Law Nos. 10-13
and the ALJs recommendations on Exceptions. It further added new Final Findings of Fact No. 53 and
Conclusion of Law No. 11. Despite all of these changes, however, what is noticeably absent is ANY
explanation of the basis for these changes and how such changes comport with the limitations set forth in
Tex. Water Code. § 36.4165.



that the Board complied with Section 36.4165 when there is nothing in the record that
describes why the Board made the changes it did. See City of El Paso v. El Paso Elec.
Co., 851 S.W.2d 896, 900 (Tex. App. — Austin 1993, writ denied). “It is [Board’s] burden
to establish that [it] properly changed or disregarded the ALJs’ findings and conclusions.”
Tex. Health and Human Services Comm’n and Office of Inspector General v. Antoine
Dental Center, 487 S.W.3d 776, 797 (Tex. App. — Texarkana 2016, no pet.).

To agree with the GM and other parties that the Board is not required by Section
36.4165 to explain how its changes are necessary and allowed under that section
effectively guts the provision and renders it meaningless. Taken to its logical end, the
other parties’ interpretation would allow the Board to delete all of an ALJs’ findings and
conclusions, thus freeing it to determine that the applicant failed to meet its burden of
proof (for lack of any supporting findings and conclusion), and deny the application,
without articulating why the Board made the changes. “If the [Board] can simply disregard
the findings of the ALJ[s], then there is a lack of meaningful review of the [Board’s]
findings, in contravention of the Legislature’s express statutory provision for a SOAH
hearing.” Tex. Real Estate Comm’n v. Riekers, 2020 WL 1026478, at *11 (Tex. App. —
Houston [14™"], no pet.). In sum, the Board acted arbitrarily and capriciously when the
Board failed to explain the reasons for the changes (including deletions) of the ALJS’
findings and conclusions. See Flores, 74 S.W.3d at 553. As explained, this error
pervades the entire order as a matter of law; LCRA cannot identify errors in specific
findings of fact or conclusions of law related to why the Board made these changes

because the Board provided none.
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1. Point of Error 2: The Board erred by violating the Open Meetings Act when
it made its decision to reject the PFD’s recommendation to grant LCRA’s
Permits.

Both the GM'’s and Brown Landowners’ arguments in response to LCRA’s Point of
Error 2 miss the mark. LCRA recognizes the Board members’ rights to express their
opinions while receiving legal advice in closed session.® LCRA’s fundamental complaint,
however, concerns the complete and utter failure of the Board to explain the basis of its
decision to reject significant portions of the ALJs’ PFD regarding LCRA’s permits either
in its Order or during its meeting. As discussed under Point of Error 1 and elsewhere in
this response, that failure denies LCRA and a reviewing court fair (or any) notice of the
basis for the Board’s decision and thus, the decision is fundamentally flawed and arbitrary
and capricious. The Board can cure any Open Meetings concerns at the upcoming
hearing by making sure that its reasons for any decisions it makes on LCRA’s various
points of error are discussed in open, reduced to writing, and not left to speculation as to
whether the actual decision of the Board was made in closed session contrary to the
Open Meetings Act, Texas Gov’t Code 8§ 551.102.

The Brown Landowners’ use of the LCRA Board’s recent adoption of amendments
to the Highland Lakes Dredge and Fill Ordinance as an example of how governing bodies
make decisions without public deliberation is only one of the many “ludicrous and
hypocritical” arguments made by the Brown Landowners during this entire proceeding
and completely contradicts the point that the Brown Landowners are trying to make.

Specifically, in this case, the meeting minutes themselves prove the Brown Landowners

6 Bd. of Trs. v. Cox Enters., Inc., 679 S.W.2d 86, 89 (Tex. App.—Texarkana 1984), aff'd in part, rev’d in
part on other grounds, 706 S.W.2d 956 (Tex. 1986).



wrong on their face: “Staff responded to various questions from the Board throughout the

discussion.” (See LCRA Jan. 19, 2022 Board Meeting Agenda, Item 9 (Minutes of Prior

Meeting), at 35, available at https://www.lcra.org/download/Icra-board-agenda-2022-01-

19/?2wpdmdI=25981). In other words, LCRA Board members discussed their concerns in

open session. Moreover, had the Brown Landowners bothered to look beyond the LCRA
Board’s December meeting minutes, they would have seen that LCRA Board members
engaged in extensive deliberations during open session before and after receiving legal

advice in closed session. See Video Recording of Dec. 14, 2021 LCRA Board Meeting at

https://youtu.be/ft- ViO5x24 (Minute 9:53-40:30). Further, LCRA Board members spent
over two hours spanning two days in November 2021 at both the Water Operations
Committee (a committee-of-the-whole) and the Board meeting receiving public input, staff
briefings, and engaging in extensive discussion during open session regarding adoption
of the ordinance. See Video Recording of Nov. 17, 2021 LCRA Board Meeting at

https://youtu.be/Efb9nWhtLa0 (Minute 4:17-1:41:35); and Video Recording of Nov. 16,

2021 LCRA Water Operations Committee Meeting at https://youtu.be/6CxlygPiP3E

(Minute 28:21-57:25).

V. Point of Error 3: The District erred by limiting LCRA’s authorized
production to 8,000 acre-feet per year and eliminating phased-in increases
in production of up to 25,000 acre-feet per year.

As can be seen by examination of Attachment 1, the red-line of changes
implemented by the Board’s Final Decision, the ALJs’ Findings and Conclusions

(specifically identified in the Motion for Rehearing) were extensively modified by the Board
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without determining that those changes could be justified on one of the three bases
allowed by Texas Water Code § 36.4165.

A review of the parties’ responses to this Point of Error simply reflect that they
continue to support the Board’s re-weighing, re-evaluation, and in some cases entire
disregard of the ample, reliable evidence LCRA presented in this case. Moreover, the
Board’s modification of the PFD is in contravention of established legal principles
governing review of a proposal for decision that requires the District to defer to the factual
determinations made by the ALJs. It is the ALJs who are directly charged with weighing
the credibility of the evidence and witnesses, not the Board.

As mentioned earlier, Attachment 2 provides a tabular summary of the various
issues argued by the parties as a basis for receiving less than 25,000 acre-feet per year
since the PFD was issued, LCRA’s response to each, and the evidence pertaining to the
protestants’ arguments. This tabular summary was provided to the Board’s special
counsel and is attached hereto, and incorporated herein, as Attachment 2. Similar
information was included in LCRA'’s slide deck provided to the Board and parties as part
of Board’s July 14, 2021 special meeting (and attached to LCRA’s legal brief filed on
August 9, 2021 on the question of whether LCRA’s proposed pumping would cause
unreasonable impacts).

Specific responses to the arguments of the Brown Landowners, Aqua Water
Supply Corporation (Aqua) and the City of Elgin (Elgin), Recharge Water, LP (Recharge),

and the General Manager on LCRA’s Point of Error 3 are discussed below.’

7 Environmental Stewardship’s Response regarding Point of Error No. 3 adds nothing new. It endorses the
responses of Brown Landowners, Aqua and Elgin, and the General Manager, and argues that the
cumulative impact of LCRA pumping with all other permitted pumping will impact surface water resources,
justifying both monitoring of surface water impacts and reduction of the production authorization. The



Response to Brown Landowners

The Brown Landowners offer an after-the-fact rationale for the Board’s decision
that is nowhere reflected in the record of the Board’s decision and, if accepted, reflects
an improper application of District Rules and the Texas Water Code § 36.1132. In
essence, the Brown Landowners hypothesize that the Board was reducing production to
avoid exceeding the Modeled Available Groundwater (MAG) and the Desired Future
Conditions (DFC). (Brown Response at page 3). There are at least two problems with
this argument. First, it is entirely speculative because this rationale was nowhere
identified by the Board in its order or at any of its meetings, and second, it is directly
contradicted by the PFD and the proper application of governing law.

The PFD discusses at length the application of District Rule 5.2.D(8) to LCRA’s
applications, including both consideration of the MAG and achievement of the DFC.
(PFD at 35-37). The ALJs properly concluded that the MAG is a limit on the total amount
of water that can be produced on an average annual basis and still meet the DFC. (PFD
Findings of Fact 33-37). It is not a cap on permitting nor a limit imposed on a single
permittee. (PFD at 37).

Response to Agua WSC and Elgin

Aqua and Elgin position on this point of error focuses on the single Finding of Fact
No. 29. That finding states:

The Special Conditions proposed by the General Manager in the Revised Draft
Permit -- in particular, the 36-hour pump test, the requirement that a groundwater
monitoring well agreement be entered into, and the phased production tiers —
will help ensure that LCRA’s proposed use will not unreasonably affect existing
groundwater resources or existing permit holders.

problems with Environmental Stewardship’s argument are (a) it was not adopted by either the ALJs or the
Board, and (b) is actually contradicted by the PFD, since it recognizes the potential impact but does not
recommend reduction of the production authorization.

10



(Emphasis added). Agua and Elgin argue that Finding of Fact No. 29 addresses only the
impact of the General Manager’'s special conditions, not LCRA’s level of production.
(Aqua and Elgin Response at 3-4). However, much like Aqua & Elgin’s argument
regarding Water Code 8§ 36.4165, the argument does not withstand a more specific
comparison to the actual provisions of the statute or findings.

This finding includes consideration specifically related to “LCRA’s proposed use,”
thus clearly refuting Aqua and Elgin’s argument. Again, LCRA’s proposed use is 25,000
acre-feet per year. Further, Finding No. 29 also refers to special conditions for “phased
production tiers” — the permit conditions that establish how LCRA may increase
production over time up to LCRA’s proposed use of 25,000 acre-feet per year. Thus,
Aqua and Elgin’s argument simply does not work and must be rejected. The finding
definitely addresses both the permit’s special conditions and the production of 25,000
acre-feet per year.

Response to Recharge

Recharge seems to think that simply by labeling an issue “no evidence,” they can
escape the reach of Texas Water Code 8§ 36.4165. While Recharge is working with a
legitimate legal principle, its application of that principle is seriously misguided. Recharge
basically claims that there is “no evidence” to support the ALJs’ findings or conclusions
whenever the ALJs decided an issue in favor of LCRA and did not fully discuss every
argument in detail that Recharge made at the hearing. That is NOT the standard for a “no

evidence” challenge.

11



As LCRA has previously argued,® a PFD is not required to present “a neutral,
detailed reflection of the evidence.” Instead, it provides a summary of the evidence and
the ALJ’s recommendation regarding the just result of the dispute. Graff Chevrolet Co.,
Inc. v. Texas Motor Vehicle Bd., 60 S.W.3d 154, 159 (Tex. App. — Austin 2001, review
denied). An analysis of each of the arguments presented by Recharge shows that they
are not “no evidence” points. Rather, there was conflicting evidence on the statutory issue
involved and the ALJs rejected Recharge’s arguments, without extensive discussion, as
is permissible and appropriate. Specifically, contrary to Recharge’s assertions, the
evidence shows that LCRA'’s wellfield will not unreasonably affect existing permit holders.
Recharge argues that LCRA did not design its wellfield to minimize impacts on other well
owners, especially Recharge. The ALJs understood, addressed, and rejected this
argument. (PFD at 32-35). Moreover, Attachment 2 ( pp. 4, 6, 8 and 10) identifies the
evidence referred to by Recharge’s argument and the ALJs’ basis for rejecting those
arguments.

Additionally, the ALJs relied on LCRA’s evidence, which demonstrates that LCRA’s
permits will minimize the drawdown of the water table or the reduction of artesian
pressure, and will lessen interference between wells. Nonetheless, Recharge continues
to argue that there is “no evidence” of the local impacts of LCRA production because: (1)
the GAM is a regional model, incapable of modeling local impacts; and (2) the GAM
cannot model LCRA’s production and impacts because of errors in the GAM for the Griffith

League Ranch (GLR) property. Again, these issues were the subject of extensive

8 Aug. 19, 2021 Letter from Emily Rogers to Greg Ellis at n. 1.

12



evidence and Recharge’s arguments were rejected by the ALJs. The Board cannot ignore
the ALJs evidentiary findings.

The ALJs examined the evidence and the parties’ contentions regarding use of the
GAM to predict local impact of LCRA’s production. (PFD at 15-22). The ALJs concluded
that Dr. Young's analysis using the new GAM was sufficient to determine that LCRA’s
production would not cause unreasonable impacts on groundwater resources or existing
permit holders. Id. at 22. Similarly, page 5 of Attachment 2 summarizes the arguments
by Recharge and others that the new GAM is incapable of modeling local impact, and the
PFD’s evidentiary basis for rejecting them. Finally, page 2 of Attachment 2 addresses
the PFD’s evidentiary basis for the ALJS’ rejection of Recharge’s continued objections to
GLR transmissivity data.

As a final note regarding Recharges’ arguments on this point — it would establish
a dangerous precedent. If the Board agrees with Recharge that local impacts cannot be
assessed using the GAM, then the inescapable result is that this Board must stop issuing
even the smallest of permits if the only analysis presented is GAM modeling. LCRA’s
evidence on this point, which not only included GAM modeling but also available
information about site specific geology and party well characteristics, was entirely
consistent with (if not more detailed than) that considered by this Board for other permits
and those now pending before the Board.® Moreover, Recharge ignores that, in lieu of a
pre-application pump test, the PFD retained the recommendation that LCRA be required

to do a pump test on each and every well before putting it into production, the results of

9 Indeed, the hydrogeologic analysis provided by the City of Bastrop in its pending permit applications is
strikingly similar to the evidence provided by LCRA. It considered the GAM, site specific geologic
information, and the results of pump tests performed in the area to assess potential impacts of pumping.

13



which might be used to reduce pumping if transmissivity concerns are discovered. (PFD
at 35, 55). While this level of testing seems excessive for the authorized 8,000 acre-feet
per year, the requirement applied to LCRA’s requested 25,000 acre-feet per year is far
more adaptive than anything Recharge is required to do as part of its 46,000 acre-feet
production permits.

Finally, the evidence supports the issuance of permits for 25,000 acre-feet per year
production from the Griffith League Ranch property (with or without phasing). Recharge
attempts to counter this point by addressing some initial work by LCRA’s prior
consultants, which analyzed the possibility of producing smaller volumes of groundwater
from the site. Recharge somehow believes that this supports their “no evidence”
argument that LCRA can not produce 25,000 acre-feet per year from GLR. These same
arguments, and the evidence offered by LCRA and considered by ALJs in rejecting
Recharge’s argument, are identified in Attachment 2 at pages 1, 2, 3, and 10.

Examining all of Recharge’s “no evidence” arguments regarding Point of Error 3,
it is quite clear that the record contains significant evidence on these issues, much of
which is cited throughout Recharge’s Response to the Motion for Rehearing. The
problem for Recharge is that the ALJs rejected its arguments when they weighed the
evidence on these issues and recommended ruling against Recharge. Rejecting
Recharge’s evidence and arguments does not create a “no evidence” issue and does not
provide a basis for rejecting LCRA’s Point of Error 3.

Response to the General Manager

The General Manager's Response to LCRA’s Motion for Rehearing (GM

Response) regarding Point of Error 3 largely addresses LCRA’s Point of Error 1 because

14



the General Manager did not consider LCRA’s Motion for Rehearing to provide “fair
notice” of the basis for its objection in Point of Error 1.1 The GM Response to Point of
Error 3 does not specifically address the 8,000 acre-feet per year limitation, other than to
indicate that the General Manager will (of course) accept whatever the Board decides to
do.

The GM’s response to LCRA’s Point of Error 3 reflects a failed attempt to
rationalize the changes identified by LCRA as problematic. Generally, the General
Manager describes the changes a “non-substantive,” apparently thinking that the deletion
of a finding of fact or conclusion of law that was drafted to apply to LCRA’s 25,000 acre-
feet per year production is no longer relevant. In so doing the GM invites error. First,
nothing in Section 36.4165 allows modifications (or deletions) of factual findings as
“irrelevant.” Further, elimination of findings that related to and supported LCRA’s
requested production of 25,000 acre-feet per year — an issue that was fully litigated — is
unguestionably relevant and substantive. Similarly, modifications of the PFD findings that
originally applied to the 25,000 acre-feet per year production to apply to production of
8,000 acre-feet per year, are unquestionably substantive changes to the ALJs’ findings
and a clear violation of Texas Water Code § 36.4165.

V. Point of Error 4:  The District erred when it violated Texas Water Code §

36.122(c) by imposing more restrictive permit conditions in the Permits than

it has imposed on existing in-district permittees.

1. The General Manager admits the restrictive nature of the conditions.

10 Significantly, and prudently, the GM Response does recommend that the Board amend its Final Decision
to set out the basis under Texas Water Code § 36.4165 for changes to the PFD, Findings, and Conclusions.
GM Response at 1.

15



LCRA appreciates that the General Manager agrees that it is appropriate to
remove the monitoring well agreement and related requirements included in the draft
permit as “no longer necessary” (GM Brief at 5-6). Simply put, besides recommending
deletion of the special condition, the GM has admitted he “would not have recommended
a draft permit with monitoring in a permit without phasing” and that its removal is
“consistent with the other non-phased permits issued by the District.” (GM Brief at 7).
Simply put, the GM has admitted that these conditions are more restrictive than in-district
permits in contravention of Texas Water Code 36.122(c).

2. The monitoring-related conditions are ‘restrictions.”

In arguing that the requirement for surface water monitoring does not “restrict” the
amount of water LCRA is authorized to pump, Environmental Stewardship ignores the
plain meaning of the term “restrict” and the very terms of the permits approved by the
Board. The term “restrict” generally means to restrain, preventing, or limit the exercise of
an activity or the use or enjoyment of property. See generally Merriam-Webster Dictionary

https://www.merriam-webster.com/dictionary/restriction; https://www.merriam-

webster.com/dictionary/restricts;  https://www.merriam-webster.com/dictionary/restrain

(last visited March 22, 2022). While a “restriction” might affect the quantity of groundwater
produced, “restriction” can also include conditions that affect the manner, timing, and
costs of producing the groundwater.

The monitoring requirements as implemented in the Board-approved operating
permits through Special Conditions (1) and (3) are clearly “restrictions” that limit LCRA’s
ability to use and enjoy its property rights in groundwater. First, Special Condition (1)

requires that LCRA and the District execute an agreement to monitor both groundwater

16
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and surface water “prior to construction of a well authorized by this permit.” In other words,
LCRA can'’t produce a single drop of groundwater from any wells before that point. While
the terms of the agreement have not been set, if they are anything like the voluntary
groundwater monitoring agreements the District has executed with other permittees, it
would require LCRA to fully fund the costs of design, engineering, materials, labor,
construction and inspection of new monitoring equipment, transfer this equipment to the
District, help secure continued access to the equipment, and cover certain future repair
and replacement costs. (Recharge Ex. Nos. 2, 7). Permit Special Condition (3) requires
LCRA to submit the data collected for analysis at the time of permit renewal and subjects
LCRA to potential revisions to the permit based on such analysis. This condition is unique
to LCRA’s permit (particularly when compared to in district permits), and hence “more
restrictive.” Further, as argued in Section VI of this reply (and LCRA’s Motion for
Rehearing Point of Error 5), inclusion of a restriction on permit renewal in the permit itself
inappropriately circumvents the limits placed on the District’s authority under Texas Water
Code 88 36.1145 and 36.1146.

Collectively, these conditions clearly “restrict” the manner, timing, and amount of
groundwater that the Board has allowed LCRA produce. And such terms are “more
restrictive” than imposed on other in-district permittees, at least one of whom (Aqua) is
collectively authorized to produce substantially more than the 8,000 acre-feet/year. (See,
e.g., LCRA Ex. Nos. 49, 52, 73, and 74).

3. Texas Water Code 8§ 36.122 does not apply only to special conditions in a

transport permit.

17
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Texas Water Code 36.122 does not say the restrictions have to be in the Transport
Permit for them to be prohibited; if this were the case, then a groundwater conservation
district could always evade the express prohibition by including restrictions in production
permits held by those who also hold associated transport permits. Contrary to the Brown
Landowners’ argument that the evidence shows no linkage between the monitoring
requirements and LCRA’s transport permit, the fact is that the only permits issued by the
District with monitoring-related permit conditions are associated with permittees who also
hold transport permits (i.e. Gatehouse and Recharge). (E.g. Recharge Ex. Nos. 1, 2, 6,
and 7). Thus, the restriction does not need to be placed in the transport permit. There is,
however, evidence in the record that the District has not required such efforts of any in-
district permittees. (LCRA Ex. Nos. 49, 52, 73, and 74) nor, by extension, tied renewal of
such permits to submittal and analysis of monitoring data.

VI. Point of Error 5:  The District erred by including Special Condition (3) in

the Operating Permits in violation of Texas Water Code § 36.1145.

Little disagreement among the parties seems to exist on Point of Error 5, in which
LCRA has argued that including restrictions on renewal of LCRA’s permits is directly
contrary to Texas Water Code § 36.1145, which requires automatic renewal except in
very limited situations. Both the General Manager and Brown Landowners agree that the
provision should be deleted if the permit is issued for 8,000 acre-feet per year. (General

Manager’s Response at 6; Brown Landowners’ Response at 4)!1. LCRA wants to stress,

11 The Brown Landowners would condition their agreement to deletion of Special Condition (3) upon LCRA
agreeing to the 8,000 acre-feet per year production limitation. LCRA does not agree to the production
limitation and points out that the volume of production is unrelated to Texas Water Code § 36.1145’s
automatic renewal requirement. As a legal matter, either the special provision is acceptable under §
36.1145 or it is not. The volume of production authorized has nothing to do with it, so long as it does not
change.

18



however, that LCRA maintains that it proved it could produce the entire 25,000 acre-

feet/year without causing unreasonable impacts. LCRA was willing to agree to these and

other groundwater monitoring-related permit conditions included in the draft permits
recommended by the ALJs that authorized the full amount of LCRA’s requested
production.

VII.  Point of Error 6: The District erred by requiring LCRA to enter into a
monitoring well agreement and to construct and maintain a Monitoring Well
System.

Much like Point of Error 5, one can almost say that there is no disagreement to
deletion of the Monitoring Well Agreement requirement at the 8,000 acre-feet per year
level of production. LCRA'’s Point of Error 6 states that the District lacks authority, under
the rules applicable to LCRA’s application, to impose the requirement that LCRA enter a
Monitor Well Agreement with the General Manager. This general proposition is confirmed
by the Board’s Final Decision, at page 47, recognizing that the District may not compel
an applicant to enter into an agreement, the terms of which have not yet been negotiated.
If LCRA’s permitted production were 25,000 acre-feet per year, LCRA specifically agreed
in its permit applications to accept special conditions similar to those in other large permits
(i.e. Recharge and Gatehouse permits) even though the District had no specific rule
related to monitoring at the time LCRA filed its applications. (LCRA Ex. No. 3-A-2). At
less than one-third of Recharge’s first phase of authorized production of 25,000 acre-feet
per year and just slightly more than one-sixth of its maximum authorized production of
46,000 acre-feet per year (Recharge Ex. No. 1), the LCRA permits for 8,000 acre-feet

hardly qualify as “large.” While having its monitoring network improved at someone else’s
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expense would obviously benefit the District, there is no clear rationale or authority for
including the requirement in permits that limit LCRA’s production to 8,000 acre-feet per
year. LCRA cannot justify that additional expense and the requirement has not been
consistently required by the District at these production levels (even under the District’s
new rules that expressly contemplate monitoring requirements). Accordingly, they should
be removed if the District continues to limit production to 8,000 acre-feet per year.

The General Manager agrees to deletion of the Monitor Well Agreement
requirement at the 8,000 acre-feet per year production level. (GM Response at 7). The
only other party addressing this point of error, the Brown Landowners, argue that LCRA’s
agreement to the Monitor Well Agreement was not clearly tied to a 25,000 acre-feet per
year maximum production limitation. (Brown Landowners’ Response at 4-5).

The Brown Landowners are incorrect regarding the scope of LCRA’s consent to a
Monitor Well Agreement requirement. As discussed above, the application’s acceptance
of such a requirement is clearly tied to the imposition of such a requirement on “other
recent large permits.” (Brown Landowners’ Response at 5). With the Board’s proposed
reduction of production from 25,000 acre-feet per year to 8,000 acre-feet per year, LCRA
is no longer a “recent large permit.”

The Brown Landowner’s reference to Mr. Hofmann’s testimony that LCRA would
comply with whatever conditions are included in the permit, is taken out of context, and
was clearly addressing LCRA’s commitment to abide by the terms of any final (and
unappealable) permit issued by the District. That statement in no way waived LCRA’s
right to contest special conditions that it believes are unjustified or unauthorized as part

of the rehearing and appeal process.
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VIIl. Point of Error 7: The District erred by requiring LCRA to monitor surface
water.

LCRA has never disputed the District’'s authority and obligation to “consider” the
impacts of LCRA’s proposed use on surface water resources, but contrary to the
arguments of both Environmental Stewardship and the General Manager, that authority
does not extend to require LCRA as a permit condition to implement monitoring of surface
water impacts from district-wide groundwater pumping. This requirement is not only
beyond the Board’s existing authority, as LCRA has repeatedly argued,'? its particularly
egregious in light of the factual determination by the ALJs that LCRA’s pumping alone
would not cause unreasonable impacts to surface water resources. (PFD at Finding of
Fact No. 30).

As political subdivision of the state, groundwater conservation districts are only
allowed such authority as is granted to them by their enabling act or other laws, such as
Chapter 36. See South Plains Lamesa Railroad Ltd. v. High Plains Water Conservation
Dist., 52 S.W.3d 770, 780-81 (Tex. App. — Amarillo 2001, no pet.). None of these statutes
grant the District the authority it seeks to exercise with regard to LCRA’s requested
permits. While the District’'s Enabling Act grants to the District the powers granted under
Texas Water Code Chapter 36, it contains no express authority related to monitoring or
management of groundwater to protect surface water resources. See Spec. Dist. Local
Laws 88 8449.101-8849.103. While the District is charged with considering impacts to
surface water resources as part of its permitting decision, Texas Water Code 8§ 36.1131(b)

prescribes the terms and conditions that a district is allowed to include in a permit. These

12 Contrary to ES’s assertion, LCRA has previously questioned the legal authority of the District to impose
this condition. See, e.g., LCRA’s Post-Hearing Closing Arguments, Section VI.A.3.a.iii.
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include no specific conditions related to surface water. Section 36.1131(b)(11) does allow
a district to include “other terms and conditions as provided by Section 36.113”; however,
section 36.113(c)(2) provides that “[a] district may require only” the items specifically
listed in that subsection. None of the specific items set forth in subsection (c)(2) relate to
surface water monitoring.

Rather, the only possible authority a groundwater district might rely on for such
authority would be under subsection (c)(8), which allows a groundwater district to require
“other information” if the requirement is:

A) included in a rule of the district in effect on the date the application is

submitted that specifies what information must be included in an

application for a determination of administrative completeness; and

B) reasonably related to an issue that a district by law is authorized to
consider.

(Emphasis added). This District has not adopted any rule related to the collection or
submittal of surface water monitoring information as part of its application requirements
nor as part of its permitting conditions.*3

Nor does Texas Water Code § 36.113(e) provide the requisite authority to the
District in this case. That provision allows a district to impose more restrictive permit

conditions on new permits. However, this District has not adopted any rules that apply to

13 This stands in contrast to District Rule 5.3.D, adopted after LCRA filed its applications, which specifically
relates to inclusion of groundwater monitoring requirements for certain permits at the discretion of the
General Manager, and the District's Management Plan, which specifically addresses monitoring of aquifer
levels. (GM 10, Guiding Principles, Dist. Policy 3 & 4, and Management Objectives 1.1. and 6.2). Because
this rule was adopted after LCRA filed its application and because the requirement has not been
consistently applied to new permit applications and amendments that increase use, LCRA also contests
the District's authority to include the groundwater monitoring requirements absent LCRA’s consent,
particularly at production levels of 8,000 acre-feet. In such a case, the evidentiary record reflects no
concerns regarding drawdown of the water table, reduction in artesian pressure. subsidence, well
interference, or impacts to existing users. LCRA’s agreement to conduct monitoring was specifically tied to
its request for permits with phased-in production for up to 25,000 acre-feet per year where LCRA’s phased-
in production is conditioned on. among other things, aquifer conditions. (LCRA EX. No. 3-A-2)).
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new permits or permit amendments that request an increase in use. Further, more
restrictive permit conditions on new permits are allowed only if the limitations:

(1) apply to all subsequent new permit applications and

permit amendment applications to increase use by historic

users, regardless of type or location of use;

(2) bear a reasonable relationship to the existing district
management plan; and

(3) are reasonably necessary to protect existing use.
Tex. Water Code 8§ 36.113(e) (emphasis added). In this case, none of these conditions
are satisfied. First, the District has not imposed surface water monitoring requirements
on any other new permits or permit amendments that increase production.* Second, as
discussed already, the District's management plan is essentially silent on surface water
impacts. And third, there is no evidence that surface water monitoring is reasonably
necessary to protect existing uses of either surface water or groundwater because: (1)
contrary to Environmental Stewardship’s suggestion that they were the only party to offer
“credible evidence” of impacts, the ALJs actually weighed that evidence against that
offered by LCRA and found LCRA’s “showed that LCRA’s proposed pumping will not[®!
unreasonably affect existing surface water resources” (PFD Proposed Finding of Fact No.
30) (emphasis added);'® and (2) the monitoring requirement in the permit is not used to

remediate or address impacts of LCRA’s pumping on surface water (indeed the surface

14 The proposed permits for the City of Bastrop, for example, include no such requirement.

15 Among the many examples of how the District has inappropriately re-weighed evidence to reach
unsupported changes to the PFD’s findings of fact is its change of the word “will” to “should” in this finding.
See Final Decision, Finding of Fact No. 30.

16 ES’s assertion that it was the only party that submitted credible evidence on this point ignores the
discussion of the evidence in the PFD (see PFD at 21-32), including evidence submitted by LCRA as
summarized on pp. 26-29 (and outlined Attachment 1). See also LCRA’s Closing Arguments at Section
IV.C.3 and LCRA'’s Post-Hearing Reply to Closing Arguments at Section IV (including record cites therein).
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water monitoring requirement has no impact whatsoever on LCRA’s rate or amount of
production). Instead, the District included this requirement because the ALJs found that
pumping by all users (including LCRA) “has the potential to affect surface water
resources” in the future (PFD Finding of Fact No. 32; PFD Order at 72, Final Decision
Finding of Fact No. 32). The only effect of the provision is to provide the District with more
data to inform future management decisions whether or not related whatsoever to LCRA’s
permits.

Not only is this requirement not allowed by statute, but its inclusion also imposes
an unconstitutional condition. A government may not condition approval of a permit by
coercing a permittee to spend money to acquire and then relinquish property interests for
public benefit, unless there is a nexus and rough proportionality between the
government’s demand and the effects of the proposed land use. See, e.g., Koontz v. St.
Johns River Water Mgmt. Dist., 570 U.S. 595, 604-07 (2013) (invalidating District’s denial
of permit based on applicant’s refusal to acquire, enhance, and transfer large wetlands
property to District because the requirement was not roughly proportional to the impact
of the project); and Town of Flower Mound v. Stafford Estates, 135 S.W.3d. 620 (Tex.
2004) (holding that developer was entitled to compensation for costs incurred in rebuilding
a road that was not necessary to accommodate impact of subdivision). Here, the District’s
conditioning of the operating permits on LCRA’s agreement to implement a surface water
monitoring program would require LCRA to incur substantial costs to implement a
program, such as costs of designing, acquiring, installing, and maintaining surface water
monitoring equipment and acquisition of land rights to install and access the equipment.

There is no nexus nor is there anything roughly proportional between the predicted
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surface water impacts of LCRA’s proposed groundwater production of up to 25,000 acre-

feet per year, which the ALJs found were not unreasonable, and the unreasonable

regulatory and financial burden that LCRA will incur to implement this requirement for the
benefit of all those who rely on the aquifer.

As the steward of the Colorado River, LCRA has demonstrated its commitment to
protecting this resource. (See LCRA Exceptions at 5-6 and record cites therein). This not
only includes its longstanding commitment to providing funding for significant research on
environmental flow needs and water to meet those needs, but also dedication of
considerable resources to furthering our understanding of the complex relationship
between groundwater and surface water by recently collaborating with the Texas Water
Development Board, the District, and others on a pilot study. LCRA stands ready to
cooperate with the District if it undertakes an effort to further our understanding of
groundwater-surface water interactions in a meaningful way. Further efforts in this
regard, however, need to reflect a systematic effort in which all potentially affected
interests participate, and not result from an ad hoc decision from this Board to impose the
burden on LCRA --- as the only river authority with groundwater permits issued by the
District.

IX. Point of Error 8: The District erred when it treated LCRA’s applications
differently than how the District has treated other large permit operation and
transport requests.

The GM, Recharge, and the Brown Landowners!’ misstate LCRA’s position

regarding its Point of Error No. 8. The District has issued permits to two entities that

17 The Brown Landowners cite to Andrew Weir’s recollection of an email for its argument. LCRA objected
to Andrew Weir’s testimony as being testimony of a non-expert landowner. (Tr. 992-93). The ALJs rightly
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include phasing, Recharge and Gatehouse. In keeping with that precedent set by those
permittees and the District, LCRA requested permits that were phased. Now, without
explanation, the District, has denied the same to LCRA. It does not matter that the
Recharge and Gatehouse permits were issued pursuant to settlements and LCRA'’s
application was contested. The Board eliminated the phasing requirements in the LCRA’s
permits and reduced the amount of groundwater from 25,000 acre-feet to 8,000 acre-feet,
without explanation as to why or how LCRA'’s request differed from the previously issued
phased permits of Recharge and Gatehouse. Moreover, Recharge’s complaints about
its own permits and the poorly negotiated or drafted provisions that it now wants to inflict
on LCRA could not be addressed in LCRA’s permitting case.

X. Point of Error 9:  The District erred when it failed to grant the Operating
and Transport Permits as recommended by the ALJs, as modified by LCRA’s
exceptions, which correct unworkable and unlawful permit conditions.
LCRA’s Point of Error 9 outlines the additional changes LCRA believes need to be

made to the permits if the District were to issue the permits as recommended by the ALJs

after the granting of LCRA’s Motion for Rehearing. LCRA has already thoroughly briefed
these issues in its Post-Hearing Closing Arguments, its Post-Hearing Reply to Closing

Arguments, its Exceptions to the Proposal for Decision, its Reply to Exceptions to the

Proposal for Decision, its Motion for Rehearing, and this Reply to the Responses to the

Motion for Rehearing. Those arguments and authorities are adopted herein.

chose to not give weight to Mr. Weir’s testimony and the Board may not reweigh the evidence and give his
testimony weight that the ALJs did not give to his testimony.
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XI. Conclusion

The granting of LCRA’s Motion for Rehearing has provided the Board of Directors
a chance to reconsider and correct its flawed decision to disregard the PFD’s
recommendations and instead issue the permits as requested by LCRA, consistent with
its legal authority. Moreover, the Board can avoid its previous errors by explaining the
basis for whatever modifications it may ultimately makes to the PFD’s Findings of Fact
and Conclusions of Law and related permits, as required by Texas Water Code § 36.4165.
Should it fail to correct these errors, LCRA will seek the reviewing court’s determination
that the Board’s Final Decision is contrary to law, arbitrary and capricious, not supported

by substantial evidence, and that the Board’s decision should be reversed by the court.
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SOAH DOCKET NO. 952-19-0705

APPLICATION OF LOWER COLORADO 8§ BEFORE THE LOST PINES
RIVER AUTHORITY FOR OPERATING § GROUNDWATER

AND TRANSPORT PERMITS FOR 8 CONSERVATION DISTRICT
EIGHT WELLS IN BASTROP COUNTY, 8§ STFAHEORHCEOF
TEXAS 8 ADMHINISTRATHIVEHEARINGS

PROPOSALFOR FINAL DECISION

I. INTRODUCTION
The Lower Colorado River Authority (LCRA) submitted eight applications
(Applications) to the Lost Pines Groundwater Conservation District (District) seeking
authorization to withdraw 25,000 acre-feet of water per year from eight wells in the Simsboro

Formation in Bastrop County, Texas, and to transport that water te-—Fravis—Lee,and-Bastrep
Counties:throughout its 35-county water service area. The District’s General Manager (GM)

issued Draft Operating Permits and Draft Transport Permits—which-centain-provisions-that;
LCRA and various other parties ebjectobjected to certain provisions in the Draft Operating

Permits and Draft Transport Permits. LCRA amended the applications to- change the proposed

place of use to Bastrop, Travis, and Lee Counties. At the close of briefing, the GM proposed

additional changes to the Draft Operating Permits (Revised Draft Operating Permits). The
Administrative Law Judges (ALJs) recemmendrecommended that the Board issue Revised
Draft Operating Permits and the Draft Transport Permits-be-issued with the following changes:
(1) changes to the requirements to enter a well monitoring agreement, including the deadline
to enter into the agreement and removal of the requirement that violation of the agreement is a
permit violation; (2) an amendment to the definition of “monitoring well system” to require
that-monitoring the effects on surface water-be-menitered; (3) the-removal of the requirement

that LCRA present end-user contracts or binding commitments; (4) an amendment to Revised
Draft Operating Permit Special Condition 5 to clarify that affected landowners may participate
in the permit renewal process, including the determination of whether an amendment is
necessary; and-(5)-the removal from the Draft Transport Permits of the Special Provision

prohibiting discharge into a surface watercourse.
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The Board of Directors considered the Draft Operating Permits and Draft Transport

Permits along with the ALJs’ recommendations and voted to approve the permit applications as

recommended with the following changes: (1) limit the production permits to 8,000 acre-feet

per year for the five-year permit term; and (2) remove all references to “waste.”

I1. BACKGROUND AND PROCEDURAL HISTORY
A. The Applications

LCRA is a conservation and reclamation district established by the Texas Legislature
in 1934 that serves as a regional water supplier within its 35-county service .area. -Although
LCRA primarily -manages -and -supplies -surface -water, -its -Executive -Vice -President -for
Water, John Hofmann, testified that LCRA’s responsibility is not limited to surface water. As
part of a goal to diversify its water supply in-erderto “drought proof” supplyit, LCRA began
a groundwater project in the aquifer regulated by the District.

As part of that project, on February 1, 2018, LCRA filed the Applications for operating
and transport permits with tahe District. The applications for operating permits sought
authorization to withdraw a total of 25,000 acre-feet per year of groundwater from the Simsboro
Formation based on groundwater rights LCRA acquired in 2015. These groundwater rights were
beneath the Griffith League Ranch, an approximately 4,847-acre property owned by the Capitol
Area Council,_Inc. of the Boy Scouts of America. The waterproposed Purpose of Use for the

permits was-te-be-used for all beneficial uses authorized in chapter 36 of the Texas Water Code.
On February 21, 2018, LCRA resubmitted the Applications on different forms.

On August 20, 2018, the District’s GM, James Totten, notified LCRA by letter that its
Applications were administratively complete and that—the—Appheations—would—be—set
ferscheduled a public hearing. The letter also provided LCRA with the GM’s Draft Operating
Permits and Draft Transport Permits (collectively, Draft Permits.).

Following notice, the District held a public hearing on the Applications on September

26, 2018, and several Protestants disagreed with the issuance of the Draft Permits. LCRA also

challenged some of the Draft Transport Permits’ provisions. Following the public hearing, the

Board voted to contract with the State Office of Administrative Hearings (SOAH) to conduct a

preliminary hearing to determine party status and, if necessary, conduct an evidentiary hearing

on the Applications. Several-Protestants-disagreed-with-the-issuance-of-the DraftPennits—and
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On December 18, 2018, SOAH ALJs Michael O’Malley and Laura Valdez held a
prehearing conference in Bastrop, Texas. At the prehearing conference, the ALJs admitted the
following as parties: LCRA, the District, Aqua Water Supply Corporation (Aqua),
Environmental Stewardship, City of Elgin (Elgin), and Recharge Water, LP (Recharge). The
ALJs also admitted Aa group of landowners represented by a single attorney was-also-admitted;
and—wil-be-referred—to—as—(the “Brown Landowners:”). The ALJs admitted Sseveral self-
represented litigants were-alse-named-as parties. —Following a challenge to party status, many

of the self-represented litigants; and some of the Brown Landowners; were determined not to
have a justiciable interest and were struck as parties. The remaining self-represented litigants
were Peggy Jo and Marshall —Hilburn, Walter Winslett, —-JC Jensen, Elvis and Roxanne
Hernandez,-Verna L. Dement, Catherine -and -Charles -L. -White,- and Richard Martinez. Mr.
Jensen and Mr. Martinez withdrew their protests, as did several of the Brown Landowners.

The hearing on the merits was held October 15-22, 2019, before ALJs Ross Henderson
and Rebecca S. Smith. The first four days of the hearing were held in Bastrop, Texas, and the
last two took place at SOAH’s hearing facility in Austin, Texas. Mr. and Mrs. Hernandez were
the only self-represented litigants who prefiled testimony and participated in the hearing on the
merits. The record closed on January 31, 2020, with the filing of reply briefs.

In its original Applications, LCRA stated that the water would be used throughout its 35-
county water service area. In its testimony; and at hearing, LCRA amended its request to only
seek to use the water in Bastrop, Lee, and Travis Counties.

As an attachment to his reply brief, the GM made several changes to the Draft Operating
Permits. Some of these changes arewere substantive; some arewere not. No party objected to
these changes or asked to file briefing in response to the changes. The ALJs Proposal for
Decision addressed the changes and referred to the GM’s January 31, 2020 version of the permits

as the Revised Draft Operating Permits.

B. Permits in the District
The groundwater regulated by the District is in the Simsboro Formation, part of the larger
Carrizo-Wilcox aquifer. Overlaying the Simsboro is the Calvert Bluff, and the Hooper

Formation underlies the Simsboro Formation. The Simsboro Formation “is often used for large-
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scale public water supply production.” However, there is no history of large-volume pumping
within the District.

The Simsboro Formation and the other aquifer units dip toward the Gulf of Mexico; and
thus are deeper toward the east and southeast in Bastrop County. The deeper portion of the
Simsboro is referred to as the downdip. There are also shallower outcrop areas.

The parties challenging the Draft Permits either have wells or permits to produce water
from the area. Aqua, a retail public utility with a service area in Bastrop, Caldwell, Fayette, Lee,
Travis, and Williamson Counties, has a permit from the District authorizing the production of
23,627 acre-feet per year from 15 wells in the Simsboro Formation. Twelve of those wells are
in two well fields near the shallow outcrop of the Simsboro. Aqua’s three other wells are located
on the south side of Highway 290, in the deeper downdip portion of the aquifer.

Elgin has a retail public utility that provides retail water utility service within its
certificated service area. The city, which is located in the greater Austin area, expects continued
and rapid growth. Elgin has four wells that are all partially or wholly completed within the
Simsboro Formation. Two of Elgin’s wells are in the outcrop area of the Simsboro Formation,
with the wells screened partially in both the Simsboro and Hooper Formations. Its other two

wells are located in the downdip and are entirely screened within the Simsboro Formation.

Recharge, formerly known as End Op, L.P., has permits authorizing the production of
46,000 acre-feet from 14 wells, with production to be phased in—which-t over several years.

Recharge acquired its permits following years of litigatiencontested hearings and aan agreed
settlement. Seven of the permitted wells are to be located in Bastrop County, and seven are to

be located in Lee County. Some of Recharge’s proposed wells in Bastrop County are the closest
wells to LCRA’s proposed pumping. Many of the parties currently opposed to LCRA’s permit
application also opposed Recharge’s application. As part of its settlement of the underlying
contested case about its application, Recharge agreed to create a mitigation fund to pay well
owners_for any damages caused by production from Recharge’s wells. Recharge has not yet
drilled any wells, but is-required-underthe-terms-of-its permit requires it to complete four wells
in Lee County before drilling any wells in Bastrop County,-a-term-that-was-added-to-its-permit;
but-was-net-part-of-Hs-settlement. Recharge did not appeal the inclusion of this term. Under the

permit (and settlement terms), Recharge’s mitigation obligations start once it begins pumping in

Lee County.
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The other large permits in the District belong to Forestar USA Real Estate Group, Inc.
(Forestar), which is authorized to pump 28,500 acre-feet per year in Lee County, subject to
phasing, and the City of Bastrop (Bastrop), which is authorized to pump 2,000 acre-feet per
year. Bastrop’s application was the subject of a contested case hearing. The Proposal for
Decision (PFD) in that contested case was officially noticed in this case. The Brown
Landowners’ and the Hernandezes’ wells are exempt from District regulation. The

Hernandezes’ well is in the Calvert-

Bluff Formation, which overlays the Simsboro. The Brown Landowners’ wells are scattered

around the area.

C. The Revised Draft Operating Permits

The GM’s Draft Operating Permits contain sixteen special conditions, several of which
are at the heart of this dispute. These special conditions first require that LCRA enter into a
monitoring well agreement within a certain time. The Draft Operating Permits provided a 90-
day deadline to enter into this agreement, but in response to LCRA’s arguments, the Revised
Draft Operating Permits extended the deadline to 180 days.

The special conditions in both the Draft Operating Permits and Revised Draft Operating
Permits also divide the withdrawal of groundwater into four phases, three of which involve
pumping. WithdrawalisWithdrawals are not allowed during Phase I, which requires LCRA to

add new monitoring wells and-te comply with the monitoring well agreement required in another
special condition.

Once the monitoring wells are in place, LCRA may move to Phase Il. Phase 1l authorizes
the-withdrawalwithdrawals from two wells (Wells 7 and 8) of an aggregated annual amount of
up to 8,000 acre- feet of water, with an aggregated maximum rate of withdrawal of 6,000 gallons
per minute. LCRA would not be authorized to withdraw more water per year than the amount
LCRA has a_binding commitment to provide at an authorized place of use. eontract{underthe

Three years after permit issuance, LCRA may then request to be-mevedmove to Phase
I11, under which the aggregated annual withdrawal amount could be increased to 15,000 acre-
feet of water per year from four wells with an aggregated maximum rate of withdrawal of 10,000
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gallons per minute. To move to Phase IlI, LCRA must show it has withdrawn an aggregate
amount of acre-feet per year from a combination of one or more of the aggregated wells during
two consecutive twelve-- month periods. In the Draft Operating Permits, this amount was 8,000
acre-feet per year; in the Revised Draft Operating Permits, it is 4,000 acre-feet. Once again,
LCRA must show binding contracts or commitments. The utility and clarity of the formula the
GM proposed to use in advancing LCRA from one phase to another iswas disputed. Discussion
of the phasing formula is set out in Section G, below.

Finally, LCRA may request to move to Phase 1V, under which the aggregated annual
withdrawal may be increased to an amount not to exceed 25,000 acre-feet per year from all eight
wells, with an aggregated maximum rate of withdrawal of 18,000 gallons per minute. To reach
this phase, under the Revised Draft Operating Permits, LCRA must show binding contracts or
commitments. LCRA must also show it has withdrawn at least an aggregate amount of at least
11,250 acre-feet per year from a combination of one or more of the aggregated wells during
three consecutive twelve-month periods. As with Phase 111, the GM’s proposed formula is in
dispute.

Additionally, the special conditions in the Revised Draft Operating Permits require
LCRA to provide written contracts or commitments within five years of beginning to pump
under Phase II; to submit drought contingency and water conservation plans for certain end--
users; to be subject to future production limits the District imposes; to pay production fees; and
to conduct 36-hour pump tests for each well.

The Revised Draft Operating Permits’ special condition 14 requires a pump test for each

new well. This special condition requires that “[p]rior to the operation of any of the Aggregated
Wells, [LCRA] shall, for each new well, complete a 36-hour pump test that complies with
District Rule 5.1.B(5) and report the results of the test to the District.

Under both-the Draft- Operating-Permitsand-the Revised Draft Operating Permits, wells
must be sited within 100 feet of the location identified in the Application, and LCRA is granted

a variance for the time limits for completion of permitted wells-er-wel-eperation-Beoth-versions
of-the. The Revised Draft Operating Permits required LCRA to provide the GM with the well-

design specifications for his approval-—Between-the-Draft- Operating-Permits-and-the-Revised
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D. The Draft Transport Permits

The Draft Transport Permits authorize LCRA to transport the water it pumps in the
District outside the District. Following LCRA’s Application amendment, Travis County is the
only county where LCRA seeks to transport water. A-The change in the Place of Use made the

special condition in the Revised Draft Transport Permits that-prohibitsprohibiting transporting
groundwater via the bed and banks of a river remains-tn-gisputemoot.

I1l. APPLICABLE LAW
In Texas, a landowner owns the groundwater below the surface of his or her land as real
property and is entitled to drill for and produce that groundwater, subject to a groundwater
conservation district’s well-spacing and production restrictions, so long as the drilling and
production does not cause waste or malicious drainage of other property, or negligently cause
subsidence. Groundwater conservation districts, which are described as the state's preferred
method of groundwater management, have the following obligations:

to protect property rights, balance the conservation and development of
groundwater to meet the needs of this state, and use the best available science in
the conservation and development of groundwater through rules developed,
adopted, and promulgated by a district in accordance with [chapter 36].

Chapter 36 of the Texas Water Code (Code) outlines the process by which landowners
obtain the right to produce their groundwater within groundwater conservation districts. Under

e

chapter 36, a groundwater conservation district, such as the District, “*shall require a permit for

the drilling, equipping, operating, or completing of wells,” except for exemptwelsgroundwater
produced pursuant to an exemption.

Before granting or denying an operating permit, a groundwater conservation district
must consider whether:

(1) the application conforms to the requirements prescribed by [Water Code chapter 36]
and is accompanied by the prescribed fees;

(@) the proposed use of water unreasonably affects existing groundwater and surface
water resources or existing permit holders;

(3 the proposed use of water is dedicated to any beneficial use;

@ the proposed use of water is consistent with the district’s approved management plan;
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() if the well will be located in the Hill Country Priority Groundwater Management
Area, the proposed use of water from the well is wholly or partly to provide water to a
pond, lake, or reservoir to enhance the appearance of the landscape;

(6) the applicant has agreed to avoid waste and achieve water conservation; and

(7) the applicant has agreed that reasonable diligence will be used to protect groundwater
quality and that the applicant will follow well plugging guidelines at the time of well
closure.

The District has adopted similar rules for permit applications. In deciding whether to
grant an application, approve an application with terms other than those requested, or deny the
application, the District’s rules require it to consider, in addition to the seven factors set out
above, the following:

(8) whether granting the application is consistent with the District’s duty to manage total
groundwater production on a long-term basis to achieve an applicable Desired Future
Condition, considering:

@ the Modeled Available Groundwater determined by the [Texas Water
Development Board (TWDB)] executive administrator;

(o) the TWDB executive administrator’s estimate of the current and projected
amount of groundwater produced under exemptions granted by District Rules
and Texas Water Code § 36.117;

© the amount of groundwater authorized under permits previously issued by the
District;

@ a reasonable estimate of the amount of groundwater that is actually produced
under permits issued by the District; and

© yearly precipitation and production patterns.

(9 whether the conditions and limitations in the Operating Permit prevent [w]aste, achieve
water conservation, minimize as far as practicable the drawdown of the water table or
the reduction of artesian pressure, or lessen interference between wells; [and]

(10) whether the applicant has a history of non-compliance with District Rules and chapter
36 of the Texas Water Code, including any record of enforcement actions against the
applicant for violation of District Rules or chapter 36.

Groundwater conservation districts may adopt rules regulating the spacing of wells and
the production of groundwater. When promulgating rules that limit groundwater production, a

groundwater conservation district “may preserve historic or existing use before the effective date
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of the rules,” subject to the district’s management plan.

Under chapter 36, groundwater conservation districts are not required to adopt rules that
provide for correlative rights—in other words, allocating to each landowner a proportionate
share of available groundwater for production from the aquifer based on the number of acres the
landowner owns.

IV. ISSUES REGARDING OPERATING PERMITS

Of the Protestants, Elgin, Environmental Stewardship, and Brown Landowners argued
that the Applications should be denied;. Recharge, Aqua, and Environmental Stewardship
argued that the operating permits should be limited to 8,000 acre-feet per year, which is also the
limit in the first phase of pumping (Phase 1) under the Draft Permits. Elgin suggests the limit,
if the permits are issued, should be 7,000 acre-feet per year; for Brown Landowners, that total
is 6,000 acre-feet. The Hernandezes argued that the permit limit should be 10,000 acre-feet per
year. Recharge, Elgin, and the-Mr—Hernandezes want the limits to be expressly tied to other
factors.

In making their arguments, the parties focus on the following factors set out in Water
Code chapter 36 and the District’s rules:

»  Whether the proposed use of water unreasonably affects existing

groundwater water resources or existing permit holders;

* Whether the proposed use of water unreasonably affects existing surface water
resources or existing permit holders;

*  Whether the conditions and limitations in the Operating Permit minimize as far
as practicable the drawdown of the water table or the reduction of artesian
pressure, or lessen interference between wells; and

* Whether granting the application is consistent with the District’s duty to manage
total groundwater production on a long-term basis to achieve an applicable
Desired Future Condition.

The parties generally dedid not address the remaining factors, which wit-beare set out in
the findings of fact and conclusions of law;-but-net-discussed-furtherin-this PFD.

A. Unreasonable Effects on Existing Groundwater Resources or Permit Holders

In deciding whether to issue an operating permit, the District must consider whether “the

proposed use of water unreasonably affects existing groundwater . . . resources or existing permit
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holders.”

Many of the parties argued that the GM improperly determined that LCRA’s proposed
pumping would not cause an unreasonable effect on groundwater resources or existing permits.
LCRA and the GM disagreed. In arguing about unreasonable effects, the parties focus on four
aspects-ef-the-examination.. First, Elgin and Aqua disagreed with LCRA and the GM about
whose use—LCRA'’s or all permit holders’—should be considered in making this determination.
Second, the parties disagreed about what “unreasonably affects” means. Third, they disagreed
about which model should be used in determining whether the effects of pumping are
unreasonable. Finally, the parties disagreed about whether LCRA sufficiently modeled local
effects.

After reviewing the four issues, the ALJs concluded: (1) that the District should look at
LCRA’s use, not the full permitted use; (2) that the definition of “unreasonably affects” provided
by LCRA’s expert is too narrow; (3) that the new Groundwater Availability Model (GAM)
approved by the Texas Water Development Board—and not the previous model that it
superseded—should be used in modeling effects; and (3) that LCRA’s modeling sufficiently

showed that LCRA’s pumping should not cause unreasonable effects on groundwater.

1. Whose Use Should Be Considered
Before determining whether “a proposed use” would cause unreasonable impacts, the
ALJs mustfirst decided whose use—LCRA’s proposed use or all permitted use—should be
considered.
a. Parties” Arguments
LCRA and the GM contended that in determining the effect of the use, the District must
examine the use proposed in the Applications, not the use proposed in the Applications
combined with all other permitted use in the District. Aqua and Elgin strongly disagree. Elgin
pointsed to another factor, which requires looking at District-wide pumping-te-argue, arguing
that this factor envisions looking at District-wide pumping, as well.
b. ALJs’ Analysis
The ALJs will-decided this issue by looking at both precedent and the language of the
statute and rule. In an earlier contested case hearing for Bastrop’s application with the District
for an operating permit, the ALJ concluded that only the applicant’s use should be examined
when determining whether the proposed use would lead to unreasonable effects. That ALJ
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concluded, “District Rule 5.2.D(2) only requires the Board to consider whether the [applicant’s]
proposed use of water unreasonably affects existing groundwater, not cumulative pumping
under the [applicant’s] permit and other existing users at a 100% pumping capacity.” He noted
that “Rule 5.2.D. and Water Code 8§ 36.113(d)(2), on which it is based, focus on the impact of
the specific application, not cumulative pumping under the requested permit and other existing
users.”

The ALJs agreed with this conclusion. The language of the statute and the rule requires
an examination of “the proposed use of water,” which suggests a concern with the use
represented by the application. The language of “proposed use” is the same language used in
other factors that only refer to an applicant’s use, such as whether “the proposed use of water is
dedicated to any beneficial use” and, for proposed wells in the Hill Country Priority
Groundwater Management Area, whether “the proposed use of water from the well is wholly or
partly to provide water to a pond, lake or reservoir to enhance the appearance of the landscape.”

When the District intended to look at use beyond that proposed in an application, it made
that clear. For example, the District must consider “the amount of groundwater authorized under
permits previously issued by the District,” when analyzing whether the application is consistent
with the District’s duty to manage total groundwater production on a long-term basis to achieve
an applicable desired future condition (DFC).

Accordingly, the ALJs concluded that the analysis of whether the proposed use
unreasonably affects groundwater or existing permits must focus on LCRA’s proposed pumping,
not District-- wide permitted pumping.

2. The Definition of “Unreasonably Affect”

a. Parties’ Evidence and Arguments

Only LCRA provided a definition of the term “unreasonably affect,” which is not defined
in either the Water Code or the District Rules. LCRA’s hydrogeology expert, Dr. Young,
provided a definition in his testimony. According to Dr. Young, only the following, when
resulting from drawdown solely from the pumping well, would constitute unreasonable impacts:

» Drawdown that produces land subsidence that (a) threatens the structural integrity of
existing pipelines, building, or other infrastructure; (b) causes land from being used
for its intended use; or (c) creates a drainage problem;

» Intrusion of surface water or groundwater from another aquifer into the pumped
aquifer that degrades groundwater quality in the pumped aquifer so it would not be
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suitable for its intended use or its potential use;

» Sufficient reduction (or depletion) of the saturated thickness of an aquifer that
prevents the intended use of the aquifer;

» Drawdowns in an aquifer that causes the groundwater conservation district to
exceed a DFC for the aquifer; or

» Drawdown from a permitted well that does not meet the District’s well spacing or

property boundary set-back requirements.-

Elgin’s and Aqua’s expert witness, Michael Keester, declined to offer an opinion on
whether certain effects would be unreasonable. The other parties do not define the term in their
arguments.

b. ALJs’ Analysis

AlthoughThe ALJs found Dr. Young’s offered-the—only definition ef“unreasonably

not-an-expert-on-statutory-construction—he-Alds-find-Dr—Young's-definition-to be too narrow.

While the ALJs agreed that all five of Dr. Young’s instances of unreasonable impacts would,
indeed, be unreasonable, they concluded that impacts short of preventing the intended use of the
aquifer or causing a DFC to be exceeded by one’s own pumping could still be unreasonable. An
unreasonableness determination is necessarily fact-specific. With that, the ALJs turned to the
evidence relating to effects of LCRA’s proposed pumping on the parties’ wells, which requires
first looking at the modeling, or the GAM.

3. Which Groundwater Availability Model Should Be Used

a. Parties Evidence and Arguments

What effects are predicted from LCRA’s pumping depends on which model is used.
Much of the testimony at hearing involved issues relating to the GAM, which is “a computer-
based, three-dimensional numerical groundwater flow model that is designed to simulate the
dynamics of the groundwater flow for a specific area in Texas.” GAMs for all major and most
minor aquifers were developed by the Texas Water Development Board (TWDB) as part of state

water planning.

In 2004, the Central Queen City-Sparta GAM (hereinafter “Old GAM”) was developed
and-was then used by the District. In 2018, the TWDB updated the model, which is now called

the Central Carrizo-Wilcox GAM _(hereinafter “New GAM”).-Fer-purpeses-of-this Proposal-for
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The GM’s expert witness, Dr. William Hutchison, described both GAMSs as using a

three- dimensional grid of cells; with rows, columns, and layers to represent the structure of an

aquifer. The rows and columns represent the area of the aquifers, such as would be seen on a

map, and the layers represent the individual aquifers and intervening low-permeability units.
Dr. Hutchison described how the GAM works:

Boundaries of the aquifer and the thicknesses and depths of the layers are
represented in the grid based on the best information available to the modelers.
Properties of the aquifer—i.e., numerical values such as horizontal and vertical
hydraulic conductivity—that control how water moves and how water levels
change in response to stresses to the aquifer—e.g., pumping from wells—are
applied to each model cell. Processes that add and subtract water to and from
the model, including recharge to the various aquifers, movement in and out of
the model from areas outside of the model boundaries, discharge to streams and
springs, evaporation and transpiration (i.e., uptake of water from plants), and
pumping from wells is also included in a separate set of text files with one text
file representing each process, e.g., a wel file (or “welfile”) for the well
pumping, a .rch file for the recharge, etc. In model terminology, the processes
that add and subtract water from the model domain are called “stresses.” The
GAMS are “transient” models, in that they simulate changes throughout time,
e.g., through an historical period and throughout the multi-decadal planning
period. Time in the model is simulated by a set of stress periods. In the case of
the Old GAM and New GAM, each stress period represents a single year.

The actual functions of the aquifer—i.e., the movement of water through the
aquifer, changes in water stored within the aquifer layers, and changes in water
levels throughout time — are simulated by a set of equations that basically
calculate the hydraulic head, i.e. water level, in each model cell in each stress
period. Calculating hydraulic head is specifically what the GAMs do, and the
changes in hydraulic head from one cell to the next, and from one stress period
to the next, can then be used to determine fluxes of water throughout the model
and changes in hydraulic head, i.e., drawdown, throughout time.

Several changes were made between the Old GAM and the New GAM. Among those
changes is the grid cell. In the Old GAM, the grid cells are consistently spaced at one square
mile. In contrast, the New GAM has a variable grid that reduces the cell size in the area of
selected surface water features. The largest cell size in the New GAM is one square mile (the

same as the Old GAM), whereas the smallest size is 40 acres. Although these changes were
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made to the grid cell sizes, the grid cell size for the area around LCRA’s proposed production
area remains one square mile.

GM witness Dr. Hutchison testified that the calibration of the New GAM is better than
the Old GAM in Bastrop County; and that impacts from production in Bastrop County may
occur in Lee County. LCRA’s expert witnesses Van Kelly and Dr. Steven Young, along with
Recharge expert witness Michael Thornhill, also agreed that the New GAM was an
improvement over the Old GAM. These witnesses all agreed that the Old GAM did not
accurately predict drawdown within the District. When LCRA filed its application, the Old
GAM was in place, and it was the model the GM used in analyzing the Application. Since that
time, both the GM’s and LCRA’s experts have analyzed the application using the New GAM.

In contrast, Aqua’s and Elgin’s joint expert, Michael Keester, relied on the Old GAM in
his report and testimony. Mr. Keester testified that while the New GAM was better calibrated
for high-volume pumping near the Bryan-College Station area, he did not believe it was better
calibrated for high-volume pumping near LCRA’s proposed pumping.- He also testified that the
New GAM has the potential to underestimate drawdown in the updip areas; and stated that this
limitation was specifically noted in the New GAM report. On cross-examination, it was brought
out that, when testifying on behalf of End-Op (now Recharge), Mr. Keester had testified about
problems with the Old GAM, specifically, that the Old GAM overstated drawdown in the
outcrop.

b. ALJs’ Analysis

Based on the overwhelming consensus of the evidence, the ALJs findfound that the New
GAM;-as-opposed-to-the-Old-GAM; is the better model to use-te-predict the effect of LCRA’S
pumping. The question then becomes whether LCRA’s modeling, using the New GAM, was
sufficient to show that its use would not cause unreasonable effects on groundwater or existing

wells.
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4. The Modeling Does Not Show Unreasonable Effects
a. Parties’ Evidence and Arguments

The parties opposed to the Applications argued that LCRA has failed to present sufficient
evidence on the effects its pumping would have on existing groundwater resources and permit
holders. LCRA and the GM disagree.

The parties and the witnesses agreed that the GAM is a regional planning tool that has
limited use when it comes to looking at local effects. Nevertheless, LCRA arguesargued that the
New GAM should still be used to evaluate the effects. production from the proposed wells will

have on groundwater levels and other permit holders. Its expert Dr. Young testified, “despite

these limitations, the GAM is an appropriate tool to evaluate unreasonable impacts and

represents the best available tool for such evaluation.”

The GM also arguesd that modeling performed under the New GAM s sufficient to
allow the District to issue a permit; when that modeling is combined with permit terms that
provide for monitoring and phasing.

When analyzing impacts using the New GAM, GM expert Dr. Hutchison predicted
drawdowns in the Simsboro Formation from LCRA’s wells of approximately 8 feet in 2022, 14
feet in 2025, and 30 feet in 2070. For the Calvert Bluff, he predicted drawdowns of 2 feet in
2022, 4 feet in 2025, and 15 feet in 2070. In doing this analysis, he analyzed approximately
1,800 wells. His analysis does not, however, specifically address any of the wells owned by any
of the parties here.

Aqua’s and Elgin’s expert Mr. Keester testified that he used a multi-step analysis to
determine the effect of the proposed pumping on Aqua’s and Elgin’s wells. His four steps were
as follows. First, he modeled using the Old GAM. Second, he “used an analytic model to
improve the estimate of the water level at the grid scale to the well scale.” Third, he “applied
another analytic model to simulate the effect [Aqua’s or Elgin’s] pumping would have on itself,
that is, interference drawdown.” Fourth, to “estimate the water level declines during peak
production, [he] used a pumping rate that was 12 percent above the annual average pumping
rate in the analytic model of interference drawdown.”

Mr. Keester performed his analysis for peak summer demands with four alternatives: the

Baseline (which consisted of the Modeled Available Groundwater calculated by the TWDB);
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the Baseline plus LCRA pumping; the Baseline plus Recharge’s pumping; and the Baseline plus
LCRA’s and Recharge’s pumping. As discussed above regarding whose use should be
considered, Recharge’s possible production amounts should not be included in this analysis of
the effects of LCRA’s permits.

Mr. Keester testified that he used the Old GAM and agreed that, using the New GAM,
the drawdowns would be smaller than those he modeled. He added that he believed the level of
uncertainty with the New GAM would be too high.

On rebuttal, LCRA’s expert Dr. Young testified about several problems he found with
Mr. Keester’s approach. Among these problems was that Mr. Keester (1) reported results as
reflecting LCRA’s impacts when those results included all of Recharge’s pumping; (2) used the
Old GAM instead of the New GAM,; and (3) inadequately described the models he used as part
of his four- step process. Other problems Dr. Young noted were that, although Mr. Keester
increased the levels for peak summer demands, he did not reduce the pumping amount he
modeled. Dr. Young also criticized Mr. Keester’s correction for local interference among Aqua's
own-wells because he was “unaware of any proven best-method for making such a correction.”

In Dr. Young’s rebuttal testimony, he testified that he performed several model runs with
the New GAM. He also testified that he updated his runs to improve the accuracy of the water
level in Aqua’s and Elgin’s Simsboro wells. He testified that his analysis factered-nincluded
well-design factors, such as pump settings, well constriction, and the location of the well screens
for Aqua’s and Elgin’s wells.

Dr. Young provided graphs that show simulated water levels following his analysis for
a baseline, a baseline with LCRA, a baseline with Aqua pumping its permitted amounts and with
Elgin pumping its permitting amounts, a baseline with Aqua (or Elgin) plus LCRA, and finally
for LCRA’s pumping under the Old GAM.

Dr. Young testified that, under his modeling using the baseline plus LCRA, the water
level for all of Aqua’s wells would remain above the pump setting. For one well, the combination
of the baseline pumping plus LCRA’s and Aqua’s full pumping would result in the water level
dropping below the pump setting in approximately 2050, but remaining well above the
constriction point.

Dr. Young also predicted, as a result of his simulations, that LCRA’s pumping along

with the baseline pumping would not cause the water levels to drop below the elevation of the
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pump in any of Elgin’s wells. For Elgin’s two wells in the outcrop, Dr. Young predicted that
LCRA’s pumping would cause less than one foot of drawdown. For the two wells in the
downdip, he predicted that, in 2070, LCRA’s pumping would contribute 29% of the total
drawdown for one well and 27% for the other.

a. Unreasonable Effects on Existing Surface Water Resources
The ALJs agreed with Dr. Young's criticism of Mr. Keester's approach. The Old GAM

has been shown to be less accurate, and an analysis based on that will not suffice. Yet, it is not
enough that LCRA merely criticize the other experts, however. As the party seeking a permit, it
does have a burden of proof. The parties opposed to the Applications argue that LCRA has failed
to present sufficient evidence on the effects its pumping would have on existing groundwater
resources and permit holders. Fhe-Alds-agree-that- LCRA’s direct case tswas light on detail
about other parties’ wells; however, LCRA presented a more targeted analysis in its rebuttal
case.

The ALJs concluded that the analysis conducted by Dr. Young is sufficient to allow the
District to determine whether LCRA’s proposed use would unreasonably affect existing
groundwater resources or permit holders. Given the modeling, the proposed pumping would not
cause unreasonable effects on existing groundwater resources or permit holders. The fact that
real- world effects can differ from predicted modeling is addressed by the monitoring ané
phasing—aspects of the Revised Draft Operating Permits—which—will-be—addressed—below.

Limiting the production permit to 8,000 acre-feet for the initial five-year permit term also

provides real-world information to help decide any future permit amendment applications.

B. Unreasonable Effects on Existing Surface Water Resources

As part of its review of LCRA’s permit requests, the District must consider whether
the proposed usePurpose of waterUse unreasonably affects surface water resources.- Three
parties, LCRA, the GM, and Environmental Stewardship, provided evidence and testimony
relating to the issue. All three found that LCRA’s requested pumping may have some impact
on surface water resources. Environmental Stewardship’s and the GM’s analysis both show
potential loss of surface water to the groundwater formations in Bastrop County by around
2050. Environmental Stewardship argueds that the impacts to surface water resources will be
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unreasonable after the first 8,000 acre-feet of pumping. However, LCRA countereds that
unreasonable impacts are not defined, and that under LCRA expert's definition, the impacts
would not be considered unreasonable. The GM maintains that impacts cannot accurately be

determined until high-volume pumping in the District has begun-after—the—first-phase—of
i i i Hrpose-of-having-phases:, which is why the

Revised Draft Operating Permit proposed phases of increased pumping amounts.

The ALJs findfound that LCRA’s proposed pumping, standing alone, will not cause

unreasonable impacts to surface water resources, but that eertatn-changes to the Revised Draft
Operating Permits are required for the District to monitor potential impacts to surface water
resources.

1. Environmental Stewardship’s Arguments

Environmental Stewardship pesitsposited that the best available science for evaluating
impacts to surface water resources is the GAM. Environmental Stewardship elaborates that
while impacts cannot be quantified with specificity due to limitations of the GAM, all three
parties that submitted information regarding this factor found that modeling LCRA’s proposed
withdrawals using the GAM showed impacts to the surface water system. Environmental
Stewardship estimated that LCRA’s pumping would result in a loss of 0.5% of average annual
flows to the Colorado River and that during periods of low flows (Nov. 1963 and Mar. 1964),
the amount lost would be around 8%. Environmental Stewardship and the GM both used the
GAM to analyze the cumulative impacts of LCRA’s permits combined with all other users in
Bastrop County (the Base Case), and both show that District-wide proposed pumping of
groundwater may result in loss of surface water to the groundwater formations in Bastrop
County by around 2050.

Environmental Stewardship arguesargued that LCRA’s analysis improperly excludes the
cumulative impacts and looks only at LCRA’s impacts to surface water. Environmental
Stewardship arguesargued that ignoring cumulative impacts ignores the reality of what the total
impacts - to the surface water resource will be, and that considering the cumulative impacts is
the only way for the District to consider the application in—the—context—of—the
eensisteneyconsistent with the District Management Plan as required by District Rule 5.2.D.(4).

Further, Environmental Stewardship éisagreesdisagreed with any-+ehaneerelying on the City of
Bastrop PFD, which considered only Bastrop’s impacts and not cumulative impacts, because
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that permit was for a much smaller quantity of water (2,000 acre-feet). Environmental
Stewardship also takestook issue with LCRA’s decision not to use the “shallow flow zone”
feature or the latest pumping file when running models using the New GAM.

Environmental Stewardship’s expert Joseph Trungale used the GAM projections of its

other expert, George Rice, which showed the loss of surface water to the groundwater formations

in Bastrop County. He used the surface water availability model (WAM) to examine what-the
impacts of the estimated losses of surface water would-be-teon the reliability of senior water
rights and to instream flow conditions in the Colorado River. Based on the WAM modeling, he
concluded that LCRA’s pumping and_the resultant reduction in surface water flows would
unreasonably affect existing surface water rights holders and the environment.
Environmental Stewardship urgesurged denial of the permits, arguing that the GM’s
Draft Operating Permits ignored the best available science (the GM’s GAM analysis), which
shows that the permits will unreasonably affect surface water resources in around 2050.
Environmental Stewardship arguesargued that LCRA should not receive permits for even a
portion of #sthe total amount requested because it must meet the burden to prove the full

amount of watergroundwater requested_in the application or receive none at all. In the

alternative, Environmental Stewardship reguestsrequested the permits (which include phases)
to require District Board approval of any GM recommendation for LCRA to proceed past the
second phase, #eludeincluding provisions for notice and an opportunity for protestants to have
a hearing-on-any-decisions-ef-the-District.. Environmental Stewardship also reguestsrequested
that the Draft Operating Permits include requirements for LCRA to enter into a special
surface/groundwater monitoring network agreement separate from the GM proposed
Monitoring Well Agreement. The new surface/groundwater monitoring network agreement
would provide data to the GM and the District in deciding whether to allow LCRA to proceed
past Phase Il. Lastly, Environmental Stewardship suggests that LCRA’s permits include
requirements that LCRA implement a work plan set-ferth-in-a—repert-conducted-by-LCRA
witness Dr. Young which-he-had-previously developed for the area.
2. GM’s Arguments
Dr. Hutchison, the GM’s expert, used the GAM to evaluate impacts to surface water
resources.- The GM arguesargued that the GAM is the best available science for conducting such
evaluations and that expertthe model runs made by Dr. Hutchison using the New GAM indicated
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that pumping with the Base Case for the District will potentially reduce groundwater discharge
to surface water.- Further, adding LCRA’s proposed withdrawals to the Base Case could result
in a condition where the-greundwaterwould-berecharged-by-surface water in the Colorado River
and its tributaries in Bastrop County will recharge the groundwater. The GM agrees with
Environmental Stewardship’s assessment that under Dr. Hutchison's and Environmental
Stewardship expert Rice’s modeling assumptions, the Colorado River could go from a gaining
stream to a losing stream by 2050. Dr. Hutchison’s GAM model runs showed that surface water
could be the source of half of LCRA’s proposed pumping eould-be-sourced-from-surface-water
after 2050.

However, the GM arguesargued that the GAMs (both the Old and New GAM) are limited

as a predictive tool by the lack of high volume pumping data in the District and should not be
relied upon to make accurate quantifications of impacts.- The GM arguesargued that the only
conclusion to be made is that the GAM shows that surface water impacts from LCRA’s and all
other District users’ potential pumping are possible. The GM is not opposed to including surface
water monitoring in the well monitoring agreement with LCRA. The GM eeneludesconcluded
that the permits can be protective of surface water by including surface water monitoring in the
well monitoring agreement with LCRA and by using the phased approach to permitting. Further,
the GM statesstated that the Revised Draft Operating Permits’ Special Condition 11 allows

district-wide curtailment in the event of unreasonable impacts to surface water resources in the
future.
3. LCRA’s Arguments
LCRA statesstated that there-is-notspecitic-guidancetn-State law or District Rules does
not provide specific guidance on the—means—by—whichhow a groundwater district should

determine whether proposed permits will unreasonably affect surface water resources.

Therefore, LCRA relies upon the conclusions of its witness, Dr. Young. Based upon his
expertise as a hydrogeologist and environmental scientist, Dr. Young suggests impacts to surface
water resources are only unreasonable ifLCRA's pumping, standing alone without considering
the contributing pumping of others, will cause (1) drawdown that results in_the capture of
underflow; or (2) cause a change in the hydraulic gradient between the water level in the stream
and the water level in an adjacent shallow groundwater flow that causes a persistent and
substantial flow from surface water to the groundwater system. In its analysis using the GAM
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model, LCRA estimates the drawdown resulting solely from LCRA’s pumping to be about 0.3%
of the annual average flow of the Colorado River near Bastrop (with annual-average annual flow
of about 1.4 million acre-feet per year). With this predicted amount of drawdown being a
relatively small portion of the total annual flow, Dr. Young eencludesconcluded that neither of
his identified unreasonable conditions are possible.

LCRA is critical of Environmental Stewardship’s approach; and the validity of
Environmental Stewardship witness Mr. Trungale’s findings-tr-partictdar.. LCRA arguesargued
that Environmental Stewardship’s overly stringent approach should be rejected because it has
not been adopted in this Bistrict-or any other;-and-sheuld-berejected: groundwater conservation

district.

Regarding Environmental Stewardship’s use of the GAM to estimate the impact of
LCRA’s proposed pumping on surface water resources, LCRA arguesargued that Ervironmental
Stewardship's-inquiry improperly evaluated LCRA’s proposed use in combination with all other
groundwater production authorized by the District; instead of the impact of LCRA’s use standing
alone because Water Code § 36.113(d)(2) and District Rule 5.2.D(2) refer to only the
unreasonable impacts caused by the “proposed use.” LCRA also maintains that Environmental
Stewardship’s approach is inherently flawed because Mr. Rice’s analysis goes beyond the
limited predictive capabilities of the GAM to model impacts by making oversimplified and
incorrect assumptions. LCRA asserts that the GAM cannot accurately capture the complexities
and variabilities of river conditions and bank storage, specifically, because: (1) the GAM is an
annual average condition and analysis of surface- groundwater interactions requires timesteps
of hours or days; and (2) infiltration and unsaturated flows in the alluvium are not represented
in the GAM. LCRA lists assumptions made by Mr. Rice that LCRA alleges appear to be
designed to overstate the potential impacts of pumping, including: (1) assuming that LCRA (and
only LCRA) will pump at maximum rates every year for 50 years; (2) attributing all losses to

LCRA even though his model shows losses occurring before LCRA begins pumping; (3)

including other pumpers besides LCRA,; (4) omitting critical parts of the alluvium from a
segment of the Colorado River that shows a net gain of water through 2070; and (5) adjusting
pumping at LCRA’s Lost Pines Power Park up to permitted limits without making similar
adjustments to other users. LCRA arguesargued that the flaws of the modeling are demonstrated
by the fact that the modeling shows levels of flow in certain tributaries that historical records
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indicate have not occurred even under natural conditions.

LCRA believes that Mr. Trungale relied upon Mr. Rice’s flawed inputs to conduct his
own-flawed analysis using the WAM. LCRA statesstated that Mr. Trungale’s use of the ““Run
3“” version of the WAM for his analysis significantly understatesunderstated the amount of
water expected to be in the Colorado River and therefore everstatesoverstated modeled impacts
of LCRA’s pumping on the surface water. LCRA attributes the over-stated impacts to “Run 3,”
not accounting for historical or future expected real--world conditions in the river. Instead, “Run
3” is a conservative estimate of water consumption because it assumes full use of all permitted
water by every water right holder in the Colorado River basin and 100% consumption of the
water (with no return flows), which is not the historical or expected norm in the future.

LCRA also eencludesconcluded that Mr. Trungale’s use of the WAM to examine
pumping impacts on instream flow requirements is overly simplistic and flawed. LCRA
elatmsclaimed that even if Environmental Stewardship’s quantifications in reduced surface
water flows resulting from LCRA’s pumping were accurate, Mr. Trungale’s assessment of the
impact to instream flows and the environment ignores consideration of actual historical
subsistence flow data and the actual impact to wildlife habitat such as the Blue Sucker spawning
area.

4. ALJs’ Analysis
The ALJs concluded that LCRA’s pumping under the Revised Draft Operating Permits
alone would not result in unreasonable effects on surface water resources. Accordingly, the
Applications should not be denied on that basis. On the other hand, the ALJs agreed with the
GM and Environmental Stewardship that the District should include appropriate conditions in
the operating permits to monitor whether LCRA’s proposed pumping combined with District-

wide pumping will cause unreasonable effects and to order curtailment when needed.

a. The Standard for Unreasonable Effects on Surface Water Resources
No party cited precedent or a legal definition of unreasonable effects to surface water
resources, but LCRA witness Dr. Young proposed certain standards for what would constitute
unreasonable effects. Under Dr. Young’s definitions, unreasonable effects would be shown by
pumping that: (1) causes a drawdown that results in the capture of underflow; or (2) causes a
change in the hydraulic gradient between the water level in the stream and the water level in an
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adjacent shallow groundwater flow that causes a persistent and substantial flow from surface
water to the groundwater system. As they did regarding effects on groundwater, the ALJs noted
that there maymight be additional conditions that would constitute unreasonable effects, but
agreed that either condition would constitute unreasonable effects on surface water resources.

TFhere-is-norequirement-inNeither statutory law ernor the District’s rules that-requires
the District to maintain groundwater flow of any amount into the surface water system. On the

contrary, Texas courts have consistently held that groundwater can be pumped without
protection of spring flow. Districts are, however, required to address conjunctive water
management in their water management plans and in the adoption of the DFCs.- Therefore,
although cumulative effects of pumping are not relevant to the issue of unreasonable effects,
those effects can, and should be, considered as part of the District’s management, and the
possibility exists that the District could curtail all users if necessary. nr-erderTherefore, surface
water monitoring is essential to make those sorts of determinations;—there—wil-need—to—be

low.

b. There is No Evidence in the Record that LCRA’s Proposed Pumping, Standing
Alone, Will Unreasonably Affect Surface Water Resources

No party arguesargued that LCRA’s proposed pumping, standing alone, will cause a loss
of surface water in the Colorado River in Bastrop County to the groundwater system. At most,
the parties who modeled the effects of LCRA’s pumping found that it would cause a loss of
discharges of groundwater into the surface waters, resulting in a loss of flow in the Colorado and
its tributaries of 0.5% of the average annual flow of the Colorado River at Bastrop.
Environmental Stewardship also argued that such losses would be a greater percentage of the
flows (up to 8%) during low flow conditions. The ALJs found, based on the credible testimony
of Dr. Young and supported by Dr. Hutchison, that extrapolations of the GAM model to low flow
conditions are not appropriate because the GAM is a model that is based on annualized flows.
Extrapolations improperly ignore many variables and the complexities of river conditions during
different flow regimes. In sum, it has not been shown that LCRA’s proposed pumping alone will
cause unreasonable effects on surface water resources, and the permits should not be denied on
that basis.

c. Cumulative Effects
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The ALJs findfound that Dr. Hutchison’s and Mr. Rice’s GAM models show that the

cumulative effects of LCRA’s proposed pumping, combined with the District pumping base

case, may cause significant losses of surface water to the groundwater system in Bastrop County
by 2050, including surface water sourcing up to half of LCRA’s groundwater pumping-beiig
soureed-by-surface-water.. Such losses would be a “persistent and substantial flow from surface
water to the groundwater system” and thus would meet the standards set forth by LCRA witness

Dr. Young for unreasonable effects. However, the ALJs agreed with Dr. Hutchison’s (and
others”) conclusion that the GAM models are not accurate enough to predict such impacts with
certainty, due to the lack of reliable high volume pumping data in Bastrop County.-

Because the ALJs dedid not find that the GAM is accurate enough to predict the loss of
surface water with sufficient certainty or precision, the ALJs gedid not accept Environmental
Stewardship’s conclusion that LCRA’s pumping will definitely cause unreasonable effects.
Specifically, because the inputted surface water losses calculated by the GAM are not precise or
certain enough to be used as reliable inputs in further analysis relating to surface water impacts,
the ALJs do not make any findings relating to whether the methods Environmental Stewardship
witness Mr. Trungale used, which relied upon those uncertain inputs, are appropriate
evaluations.

Nevertheless, while the Old and New GAMSs do not conclusively show future impacts,
absent additional data, they are the most reliable tool available with which to make a
determination_on the subject. The ALJs agreed that the GAM modeling shows the possibility
of future unreasonable effects on surface water resources caused by the cumulative effects of
District-wide pumping, including LCRA’s. Therefore, the District needs to monitor the

impacts ofgroundwater pumping in order to have sufficient knowledge to be able to mitigate

or prevent unreasonable effects.-Detatls-ef-this-monitoring-will-be-discussed-in-SectionH;

C. Well Drawdown and Interference
District Rule 5.2.D(9) requires consideration of “whether the conditions and limitations
in the Operating Permit prevent [w]aste, achieve water conservation, minimize as far as

practicable the drawdown of the water table or the reduction of artesian pressure, or lessen
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interference between wells.” Relatedly, the District Rules require large-volume wells, such as
those proposed by LCRA, to be spaced more than 5,000 feet away from other wells in the same

aquifer owned by a different owner.

1. Parties’ Evidence and Arguments

LCRA’s proposed wells are closely- spaced together on one portion of the Griffith
League Ranch. According to LCRA’s evidence, this was to respect the preference of the Boy
Scouts as reflected in the deed. LCRA arguesargued that (consistent with the District Rules)
these wells are more than 100 feet away from the nearest property line and will be spaced at
least 5,000 feet from the -nearest Simsboro well not owned by LCRA. LCRA also noted that its
wells will be located where the aquifer is deepest; and that its wells, like Recharge’s permitted
nearby wells, will be located in some of the most transmissive parts of the Simsboro in the
District. LCRA presented testimony that because the wells will be part of an aggregated system,
it will adjust pumping among the wells to minimize the reduction of artesian pressure. LCRA
noted that the GM can restrict pumping if the pump tests required by the Draft Operating Permits
reveal impacts worse than anticipated. LCRA argued that its compliance with the spacing rules,
along with the pump tests and potential restrictions, show that the Draft Operating Permits will
lessen interference among wells. LCRA also presented evidence about Recharge’s permitted
wells—H-netes noting that modeling shows that LCRA’s impacts on Recharge’s well will be
approximately the same as Recharge’s impacts on LCRA’s wells.

Recharge, whose permitted wells will be close to LCRA’s proposed well field,
arguesargued that LCRA failed to establish that its Applications will minimize as far as
practicable the interference between wells. Recharge arguesargued that, to the contrary,
LCRA’s close-space siting of its wells on a portion of the Griffith League Ranch property
maximizes well interference. Recharge arguesargued that it was improper for LCRA to
concentrate all of its wells near the property line and as close to Recharge’s pre-existing
permitted well field as the District’s spacing rules allow. Recharge further contends, “LCRA
took advantage of a recent change to the District’s spacing rules that allows a well owner to
avoid the 5000-foot well spacing rule that applies to all other wells of this size.” Recharge
emphasizes that compliance with the District’s spacing rules is not enough to lessen well
interference. Recharge challenges LCRA's motives and emphasizes that LCRA's original
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experts used in studying the Griffith League Ranch site and obtaining the permits were not the
same experts who testified at hearing.
Aqua and Elgin also argue that compliance with spacing rules is not enough to satisfy
this requirement and contend that spacing rules do not override the permitting rule.
Elgin emphasizes that its wells “are relatively updip within the Simsboro when-compared
to LCRA’s proposed wells” and expresses concern that the New GAM may underestimate updip

migration of drawdown caused by downdip pumping-may-be-underestimated-in-the- New- GAM.

The Hernandezes argued that lessening drawdown and interference should be addressed

by monitoring and mitigation.

The GM arguesargued that histhe phased approach presents a reasonable and adequate
solution to the issue of drawdown and interference and disagrees that its phased approach only
considers broad, District-wide impacts. The GM points to the spacing rules and the 36-hour
pump test as permit conditions that would lessen well interference. He also arguesargued that if
the pump test shows that there would be adverse impacts, Special Condition 14 of the Revised

Draft Operating Permits authorizes the GM to lower the maximum rate of withdrawal.

2. ALJs’ Analysis
The District’s Rule requires consideration of “whether the conditions and limitations in
the Operating Permit prevent [w]aste, achieve water conservation, minimize as far as practicable
the drawdown of the water table or the reduction of artesian pressure, or lessen interference

between wells.”
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enly-to-"lessen-nterference-betweenwells Therefore, the standard is not whether interference

between wells will be minimized as far as practicable, but rather whether it will be lessened.

Similarly, the ALJs note that this Rule requires an inquiry into the terms of the Draft Permits,
not just the Applications.

The ALJs agreed that the Revised Draft Operating Permits contain sufficient terms to
lessen well interference. In particular, they findfound that the combination of pump tests,
monitoring wells, and phasing, plus the GM’s ability to curtail pumping if necessary satisfy this

factor. The Final Operating Permit also allows the GM to restrict the rate of withdrawal and will

also require LCRA to file amendment applications to increase the authorized withdrawal amount
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D. Management of Total Groundwater Production on a Long-Term Basis to Achieve
Desired Future Condition

District Rule 5.2.D(8) requires the District to consider “whether granting the application
IS consistent with the District’s duty to manage total groundwater production on a long-term
basis to achieve an applicable Desired Future Condition.” A DFC is “a quantitative description,
adopted in accordance with Section 36.108, of the desired condition of the groundwater
resources in a management area at one or more specified future times.”

The Water Code requires that:

In issuing permits, the district shall manage total groundwater production on a
long- term basis to achieve an applicable [DFC] and consider:

(1) the Modeled Available Groundwater determined by the executive
administrator;

(2) the executive administrator’s estimate of the current and projected amount of
groundwater produced under exemptions granted by district rules and Section
36.117,

(3) the amount of groundwater authorized under permits previously issued by the
district;

(4) areasonable estimate of the amount of groundwater that is actually produced
under permits issued by the district; and

(5) yearly precipitation and production patterns.

The District is a part of Groundwater Management Area (GMA) 12, which on April 27,
2017, adopted a DFC for the Simsboro Formation of a District-wide average drawdown between
January 2000 and December 2069 of 240 feet. The DFC is also divided into DFCs for the
counties in the District. For Bastrop County, the DFC is a county-wide average drawdown
between January 2000 and December 2069 of 174 feet; for Lee County, the DFC is a county-
wide average drawdown between those dates of 350 feet.

The DFC is used to determine the GMA’s Modeled Available Groundwater (“MAG:”).

The MAG is “the amount of water that the [TWDB’s] executive administrator determines may

be produced on an average annual basis to achieve a desired future condition.”
It is undisputed that if LCRA and all the other permit holders pumped their full permitted
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amount, the total pumpinrgproduction within the District would exceed the MAG.

1. The Parties’ Arguments

The Hernandezes are the only party to raise an issue about how the District is issuing
permits in relation to the DFCs and MAGs. They argued that by not using the MAG as a
permitting cap, the District is not fulfilling its duty. They add, “[i]t is inane that countless hours
and dollars are spent by five [groundwater conservation districts] in the GMA-12 to develop the
DFCs only to have them disregarded for permitting decisions.”

For its part, the GM contends the MAG is not a hard permitting cap; rather, it is “a factor
to consider when managing the DFC.” He arguesargued that this use of the MAG as a permitting
tool is consistent with Water Code 836.1132, which requires a district, when making permitting
decisions, to consider “a reasonable estimate of the amount of groundwater that is actually
produced under permits issued by the district.” He similarly testified that a significant reason
why MAGSs are used as management guides, not hard caps for permitting, is because permit

holders typically do not produce their full permitted values.-

2. ALJs’ Analysis
While noting the Hernandezes’ frustration, the ALJs findfound that the GM’s approach

to the DFC and the MAG is consistent with the District’s duty to manage total groundwater
production on a long-term basis to achieve an applicable DFC. The Water Code does not

anticipate the MAG being a hard permitting cap, , as evidenced by amendments adopted in
2015 to Water Code 836.1132 to change the MAG from a permit cap to a production limit.

shows-the- GM-appropriatelyconsidered-the-factoers: Instead, the MAG is one factor in the

permitting analysis. The ALJs found that the evidence shows the GM appropriately considered

the factors.

E. Special Conditions from Previous Permits
1. Parties’ Arguments
Recharge’s permits, like Forestar’s, contain several conditions that resulted from a

settlement. Among the settlement-related terms in Recharge’s permits are: (1) a reduction in its
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requested production amount, (2) tiered phasing of production, and (3) the creation of a
mitigation fund.

Recharge arguesargued that provisions contained in previous permits reflect District
policy and, thus, must be included in the Draft Permits. Alternatively, they argueargued that the
principle of applying- equal, non-discriminatory treatment to all citizens of the District requires
that permit provisions be the same.

e As with its permits, Recharge arguesargued that the same District policy

considerations require that the following conditions be placedincluded in LCRA’s

Draft Operating Permits:Reducing the initial amount of water requested by the
applicant;

e Requiring adequate spacing;
e Requiring future cutbacks, if necessary;

e For all permits over 20,000 acre-feet, requiring end-user contracts, monitoring-well
agreements, and tiered phasing of production; and

e Provisions for Ffinancial mitigation for all production in Bastrop County.

Final Revised-Draft-Operating Permits alsoregquire incorporated some of these items, including

end-user contracts, monitoring-well agreements, and tiered-phasing-of productionthat the GM
may require future cutbacks.

Recharge arguesargued that “policy can be adopted by action, in addition to a formal written
policy, much like a contract can be formed through the parties’ course of conduct.” It then
arguesargued that the District has adopted a standard practice of including certain special
conditions in similarly- situated permits; and that this practice rises to the level of District policy.
HarguesRecharge also argued that the record “demonstrates that the [District’s] board adopted
certain special conditions in writing for similarly-situated permit holders on a systematic basis.”
Finally, Recharge alse-arguesarqgued that “[t]he District has similarly adopted an effective policy

of requiring adequate spacing between wells of at least 5,000 feet as between all large volume

wells, as evidenced by the spacing for the Bastrop, Forestar, and Recharge wells.”
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The GM disagrees, as does LCRA. The GM arguesargued that permitting decisions are
made on a case-by-case basis and that what is appropriate for one applicant and permit may not
be appropriate for another. The GM also emphasizes the need for balancing private property and

natural resource interests when managing groundwater.

2. ALJs’ Analysis
The ALJs eoncludefound that when, following a settlement, a groundwater conservation

district issues a permit that reduces the total amount of production from the amount requested in
the application, it does not create a policy-of reducing-the-amount-ef productionfrom-the-amount
reguested. Recharge cannot rely on the fact that in previous cases, the permit that was issued
authorized less production than requested to argued that LCRA’s requested production should
be reduced, as well. Such an approach would be inconsistent with the balancing analysis required
by Water Code 8§ 36.113(d) and District Rule 5.2.D.

As for a spacing policy, the undisputed evidence is that the District’s spacing rules
changed between-the-thmeafter the permits for Recharge’s three wells were issued and before

LCRA’s Applications. Under the current rules, the rules—for-spacing required between wells
belonging to one party areis different from the rules-addressing-spacing required between wells
of different owners. The current rules only require a distance of 5,000 feet between large wells
owned by different owners. And it is also undisputed that the proposed wells in the Applications
comply with the current spacing rules. Even assuming, for the sake of argument, that the District
had a policy of requiring at least 5,000 feet between large- volume wells regardless of ownership,
it changed that policy by adopting a new rule. Recharge does not—and could not—argue that it
was improper for the District to amend its rules. Likewise, Recharge does not—and could not—

directly argue that all later permit applications should be subject to the rules in place at the time

the District granted the first large-volume permit. But-by-turning-the-spacing-reguirementsin-is

Nann alda' ala y gespHe aYallla) anca N a¥a ) N allla aYaYala AN Dorh ala

arguing—The ALJs arewere not convinced that the District has a separate well-spacing policy,

aside from its spacing rule, that should apply here.
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F. Separate Issues Raised by the Brown Landowners

1. Was the District Required to Consider Historic Use?

The Brown Landowners argued that the District was required to consider historic use
when reviewing the Applications and failed to do so. In making this argument, they rely on
Water Code § 36.116(b). As set out above, 8 36.116(b) provides that a groundwater conservation
district may preserve historic use in its rules that-limiting production. FhisThat section does not
require a district to adopt rules preserving historic use, and it is undisputed that historic use is
not one of the factors in the District’s permitting rules.

Moreover, the Brown Landowners do not clearly describe the historic use that they
argued must be considered. They argued that most of the available water in Bastrop and Lee
Counties is groundwater, that those counties “are significantly more rural than Travis County,”
and that “[t]here is no history of Travis County being an intended importer of Bastrop and Lee
County water.” Rather than protect a specific historic use—except, broadly, groundwater use in
Bastrop and Lee Counties—they appear to argue that because groundwater has been used in
Bastrop and Lee Counties, a new use should not be allowed.

For these reasons, the ALJs declined to find that the District was required and failed to

consider historic use.

2. Were the Applications Administratively Complete?

The Brown Landowners also argued that the Applications should be denied because they
were not administratively complete. They contend that “[w]hen viewed under these guidelines
and principles the LCRA application is not administratively complete as it was not given the
proper scrutiny by the [District].”

The GM disagrees. According to the GM, administrative completeness is a technical
requirement that does not require a balancing of the various factors that the District’s board
must consider under chapter 36 and the District’s rules. Instead, Mr. Totten testified that to
determine whether the Applications were complete, he determined whether LCRA had

provided the information the District Rules and Code require and whether it used the correct
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forms in its Applications. He also agreed that administratively complete “means it must have
the minimal amount of information required in [the District’s] rules.
The ALJs findfound that GM’s understanding is consistent with_\Water Code chapter

36, which provides that an application is administratively complete if it contains the
information set forth under Sections 36.113 and 36.1131. It also prohibits a district from
requiring that additional information be included in an application for it to be considered
administratively complete.-

The Brown Landowners do not offer a competing definition of administrative
completeness, nor do they indicate what it requires. They only argued that they do not think the
Application satisfies it. To the extent that the Brown Landowners argued that the Application is
not administratively complete because of the factors set out in the \Water Code or the District’s

Rules, the discussion of that argument is set out in the sections discussing the substantive

portions of the Water Code or Rules. Otherwise, the ALJs arewere satisfied that the Applications

are administratively complete in that they contain the required information.

3. Analysis Based on Benefit in the District

The Brown Landowners alse—argued that athe District should add some sort of

geographic limitation sheuld-be-added-to the Draft Permits. In essence, they argued that the
District failed to examine whether there will be a beneficial use in Bastrop and Lee Counties.
They do not point to any statute or rule that requires an examination of beneficial use within the
District, as opposed to outside it, and the ALJs arewere not persuaded that any such requirement

exists.

G. Phasing

The Draft Operating Permits and the Revised Draft Operating Permits both anticipate
that LCRA will increase its pumping in phases. LCRA and the parties opposed to the
Applications expressed concerns about various aspects of the phasing process.

First, LCRA objects to a requirement in the Draft Operating Permits that it have binding
contracts with end users to move to the next phase and increase pumping.

Next, both LCRA and Recharge have concerns about the phasing formula, and LCRA
requested it be changed. LCRA arguesargued that, although it is willing to phase in production,
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it should not be required to accept special conditions “that are unreasonable, flawed, create
significant uncertainty, or are so open to interpretation that they cannot be reasonably
implemented" just because previous permittees agreed to those special conditions. In particular,
LCRA argues, citing Recharge's expert, that the phasing formula is "a mess" that should be
eliminated.

Finally, Aqua and Elgin raise a different concern: that the phasing examines district-wide
conditions, as opposed to local impacts. Equally significant for Aqua is that potentially-impacted
local users cannot participate in the decision to move LCRA from one phase to the next. Aqua
arguesargued that, as the phasing standards stand in the Draft Operating Permits, they provide
“no meaningful review of local impacts, and no due process for protestants to have their
respective local impacts heard and addressed.”Beth-sets-of-concerns-will-be-addressed-in-turn:

These concerns are moot under the Final Operating Permits, which do not include any phasing

requirements or options. LCRA will have to file permit amendment applications if it desires to

increase production at any point in the future. Should any amendment applications be filed, the

parties here or any future protestants will have the opportunity to contest whether the

groundwater will be put to any beneficial use and if the additional production will cause

unreasonable local impacts.
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H. Monitoring Well Agreement

There are two main issues relating to-the Special Condition 1, which requires LCRA and the
GM to enter into a Monitoring Well Agreement. The GM and LCRA disagreed about certain
aspects of this Special Condition as it relates to monitoring groundwater. As discussed above,

the ALJs also findfound it necessary to conduct monitoring of the impacts on surface water, as

well.

1. Details of the Monitoring Well Agreement as It Relates to Groundwater

Menitoring—Wel-Agreement—Special Condition 1 of the Revised Draft Operating Permit

requires LCRA to enter into a Monitoring Well System Construction and Maintenance

Agreement, approved by the District’s Board, within 180 days after the Permit has-beenis issued.

LCRA would be required to construct and maintain the new monitoring wells, and a violation
of the Monitoring Well Agreement would be-a-vielatien-efviolate the Permit.

Special Condition 4 of the Revised Draft Operating Permits sets out certain criteria for

a monitoring well system. -Wells in the system must be screened in the Simsboro Formation;

must improve the spatial coverage of the monitoring well system; must be easily accessible for

regular measurements; and must meet any other criteria agreed upon by the GM and LCRA.

2. Parties’ Arguments

LCRA first objects to the 180-day deadline to enter into a Monitoring Well Agreement.
LCRA arguesargued that decisions about the timing and number of monitoring wells should be
deferred to provide both LCRA and the District with additional flexibility. LCRA suggests that
the deadline to enter into a monitoring well agreement should be before beginning construction
of a well to be used in the first pumping phase of the permit (Phase 11). According to LCRA, not
having an exact date would provide greater flexibility and would allow it (and the District) to
take changed conditions into account.-

LCRA arguesargued that the portion of Special Condition 1 under which a violation of
the Monitoring Well Agreement is a violation of the operating permit should be removed. In
LCRA’s view, tying together an as-yet-unnegotiated Monitoring Well Agreement and the Draft
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Operating Permit would add an unreasonable amount of uncertainty to the process. LCRA points

out that it has an incentive to comply with the Monitoring Well Agreement because it will be

prevented-from-inereasingnot be allowed to increase its pumping unless it complies. LCRA also
arguesargued that the Monitoring Well Agreement should be enforced as a contract between the

LCRA and the District, not as part of an operating permit.

LCRA also suggests that the requirement that it “has assisted the District in adding any
New Monitoring Wells that the District and Permittee agreed are needed before Permittee may
increase its pumping [to the requested phase]” be added to the Draft Operating Permit.-

The GM arguesargued that negotiation of a monitoring well agreement cannot be delayed
until after production, particularly since monitoring wells are used to analyze local impacts,
such as those that have been contested in this case. The GM also arguesargued that the District
has the authority to include a special condition requiring a monitoring well agreement pursuant
to District Rule 5.3.D(2), which provides that an operating permit may include *“any special
conditions required by the considerations in Rule 5.2.D and any other special condition required
or authorized by these Rules or applicable law.”

3. ALJs’ Analysis
The ALJs agreed that the District has the authority to require LCRA to enter into a
Monitoring Well Agreement. The District may impose Special Conditions it determines are
required by the considerations in Rule 5.2.D. Among those considerations are whether the
conditions and limitations “minimize as far as practicable the drawdown of the water table or
the reduction of artesian pressure, or lessen interference between wells.” The special conditions
relating to the Monitoring Well Agreement tie into those considerations. The ALJs also noted
that the GM incorporated some of LCRA’s suggestions in the Revised Draft Operating Permit.
That said, the ALJs recommended adopting LCRA’s proposed change to extend the
deadline to enter into a Monitoring Well Agreement. The ALJs arewere convinced that a
flexible deadline, rather than a 180-day deadline, withwould better allow LCRA and the GM
to take any new pumping into account. Additionally, the ALJs agreed that the portion of

Special Condition 1 under which violation of the Monitoring Well Agreement is a permit
violation should be removed. Incorporating a contract that does not yet exist into a permit adds

too great a level of confusion to the permitting process. \While a permittee may agree to a
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special condition to negotiate a future contract as part of a settlement agreement, the District

may hot impose such a condition. Further, because the Final Operating Permit does not include

the proposed phasing provisions, there is no need to condition such phasing on following the

Monitoring Well Agreement.

4. Monitoring Effects on Surface Water Resources
As the ALJs previously found, the GAM modeling does not reliably address the potential
cumulative effects of LCRA’s proposed pumping on surface water resources, in combination

with all other authorized pumpinggroundwater production in the District. Water Code 8

36.113(d)(2) requires the District to consider whether “the proposed use of water unreasonably
affects . . . surface water resources.” However, the GM’s test-and-see approach, without a
definite plan for monitoring effects, is not adequate to prevent unreasonable impacts on surface
water resources.

The GM supports incorporating surface water monitoring in the Monitoring Well
Agreement and is open to including language in that agreement that will be helpful in assessing
impacts. The GM is also not opposed to Environmental Stewardship’s suggestion of including
a work plan r-the-permit-developed for the Colorado River which-weuld-relaterelated to surface
water/groundwater interaction- in the permit. However, the GM suggests that both the surface
water monitors and the work plan be part of the Well Monitoring Agreement to be negotiated
with LCRA at a later date.-

The ALJs findfound that, in light of the fact that the GAMs show potential impacts to
surface water resources caused by LCRA and District-wide pumping, arythe monitoring well

systemagreement between LCRA and the District must include monitoring wells that could

monitor effects on surface water resources. %%AQ&WWWH@%%WW

The ALJs havedid not included Environmental Stewardship’s recommended changes to
the permits incorporating theDr. Young’s work plan-ereated-by-Br—Yeung. While the ALJs
agreed that adoption of a surface water plan (like the-werkplan-created-by-Dr. Young’s or some
other work plan the District has approved) maymight be beneficial for the—purpeses—efin

managing District-wide pumping impacts on surface water resources, the adoption of a work
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plan in a permit is not appropriate. Fhe-process-of-adeptienAdoption of a surface water work
plan falls squarely within the process of adoption of the District’s water management plan.

Instead, the Well Monitoring Agreement should incorporate anywork plan that-is—adepted
duringadded to the District’s water management planningprocessplan.

l. 36-Hour Pump Test

LCRA arguesargued that certain changes should be made to Special Condition 14, which
relates to the 36-hour pump test. A 36-hour pump test is used to collect data to calculate aquifer
parameters, such as transmissivity and storativity. LCRA was concerned that, as it stood, the
Special Condition lacked specific parameters for transmissivity that would be used to determine
whether pumping limits should be imposed. LCRA also suggested shortening the advance notice
required before performing the pump test. LCRA also requested a clarification that the
authorized maximum rate of withdrawal is an aggregated amount for all wells and also requested
a procedure that would allow it to appeal the GM’s decision to limit pumping as a result of a

pump test. In his reply brief, the GM noted that he agreed to all those changes and included those

changes in the Revised Draft Operating Permits.-Ne-issues-invehving-the-36-hourpump-test
remain-to-be-reselved-by-the-Alds. Accordingly, the Final Operating Permit includes the

agreed modifications.

J. Review of LCRA’s Designs and Specifications
LCRA arguesargued that Special Condition 15, which in the Draft Operating Permit
provided that the GM has the authority to approve or reject LCRA’s well design after the well
completionis completed, should be removed.

The GM concedes that a similar special condition is not in other permits. He
arguesargued that some kind of well-design review is necessary in this case, however, because
LCRA did not include specific well-design information in its Applications. He adds that “[w]ell-
design requirements are intended to ensure that the well is completed in such a way as to prevent
degradation of the aquifer and to protect the quality of the state’s resource.” As shown by the
Revised Draft Operating Permits, the GM has agreed to amend Special Condition 15 to require
LCRA to provide design specifications before drilling, rather than after the well is completed.

The revision also removes the GM’s authority to reject that design.
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With this change in the timing of the design specification review and the elimination of
the GM’s approval authority, the ALJs findfound Special Condition 15 to be within the District’s

authority and not arbitrary.—Fhe-Aldsrecommend-itremainin-the-Revised Draft-Operating
Porp

K. Place and Type of Use
At LCRA’s request, the Revised Draft Operating Permits reflect a change to the place of
use. In its prefiled testimony, LCRA requested to amend its Applications to reduce the place of
use from LCRA’s entire water service area to the portion of LCRA’s service area that-is-within
Lee, Travis, and Bastrop Counties. The GM initially did not accept the amendment because it
was not part of the original application and was-not submitted on the District’s forms.- However,

no other parties contested this reduction in service-areathe place of use, and the GM ultimately

accepted the change after LCRA witness Hoffman testified to the requested reduction at the

hearing.

LCRA also requested changes to the language relating to the type of use in both the
Operating and Transportation Permits. The Applications requested authority to use the requested
groundwater for all beneficial uses as defined by the District’s rules and recognized under
Chapter 36 of the Water Code. The GM’s initial draft permits granted LCRA’s request by
authorizing some, but not all, of the beneficial uses found in the District’s rules and Chapter 36
(municipal, industrial, recreational, irrigation, and agricultural), because LCRA only listed that
it had commitments for those uses. LCRA re-urged that the GM change the language to include
“all beneficial uses as defined by the District’s rules and recognized under Chapter 36 of the
Texas Water Code” to give LCRA the flexibility to serve customers for any lawful beneficial
use in its service area The GM responded that to be consistent with previously authorized
permits, it must list out the authorized uses, and LCRA should be required to amend its permits
if Chapter 36 is amended to include new uses. However, as a compromise, the GM’s Revised
Draft Operating Permits were amended to authorize “[a]ll beneficial uses authorized by Water
Code § 36.001(9)(A)-(B).”

The ALJs agreed that LCRA, as a regional water provider, should have the flexibility to
serve its customers for any lawful beneficial use-and-therevision-effered-by-the GM-appearsto
aHowfor-that-flexibility.. Accordingly, the Final Operating Permits allow all beneficial uses
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authorized by Water Code § 36.001(9)(A)-(B).

L. Mitigation

The Brown Landowners, the Hernandezes, and Recharge argued that LCRA should be
required to create a mitigation account, such as the one contained in Recharge’s permit. This
mitigation account was part of a negotiated settlement of the contested case concerning
Recharge’s application.

The parties who argued in favor of mitigation have not pointed to a provision of chapter
36 or the District’s rules that allow the District to impose mitigation requirements in individual
permits. Certainly, it seems that the District could set-upadopt rules; or require production fees;
that could be used for a mitigation fund. But the Protestants havedid not presented-the-any
authority that would allow the under—which-District couldio require the establishment of a

mitigation fund, nor have they presentedoffered any analysis for which permits should be subject
to such a fund.

The ALJs recognized the difficulty this creates for the Protestants, particularly Recharge.
Under the terms of Recharge’s settlement agreement, it could theoretically pay to mitigate
LCRA’s impacts. But that difficulty does not give the District the authority, much less require
it, to impose a mitigation fund as a special condition.

V. P/-ISSUES RELATING TO THE TRANSPORT PERMITS
Pursuant to District Rule 6.1, a transport permit is required to convey groundwater out
efbeyond the District’s boundaries, which are coextensive with the boundaries of Bastrop -and
Lee counties. LCRA’s Amended Applications ritiathy-requested transport permits to use the
requested 25,000 acre-feet per year of groundwater anywhere within LCRAs-water-service

to-Hs-service-area-only-within-Bastrop, Lee, and Travis Counties. Therefore, transport permits
are only required for LCRA’s requested authorization to use groundwater in Travis County, the

onlyplace of use that is not within the District’s boundaries. The GM's-Braft-Transport Permits
would-authorize LCRA’s requested place of use in Travis County;  hewever,—the—Draft

Attachment 1 — Page 44



SRASHe oen or

A. Whether LCRA’s Transport Permit Applications Meet the Requirements of Section 6
of the District’s Rules and Texas Water Code § 36.122(f).

LCRA’s applications for transport permits meet the requirements of Section 6 of the
District’s Rules and Water Code § 36.122(f);-and-the-Alds-agree. The Applications met each of
the filing requirements under District Rule 6.2.

In reviewing a proposed transfer of groundwater out of the District, Water Code §
36.122(f) and District Rule 6.3 require the District to consider: (1) the availability of water in
the District and in the proposed receiving area during the period for which the water supply is
requested; (2) the projected effect of the proposed transfer on aquifer conditions, depletion,
subsidence, or effects on existing permit holders or other groundwater users within the District;
and (3) the approved regional water plan and approved District management plan. The GMBoard

properly considered each of the factors, none of which were directly challenged by any party.

management-plan-For the first factor relating to the availability of water in the district and-i# the
proposed receiving area during the period for which the water supply is requested, the District
considered the 2016 Region K and Region G Water Plans. The Region K and Region G Water
Plans identify water supply shertagesdemands in the counties LCRA is requesting to serve (Lee,
Bastrop, and Travis Counties) and project that there is sufficient water available for LCRA’s
planned withdrawals from the Simsboro Formation in the Carrizo-Wilcox aquifer underlying the

District. The second factor relating to the projected effect of the proposed transfer on aquifer

conditions, depletion, subsidence, or effects on existing permit holders or other groundwater

users within the District was analyzed for the Operating Permit, and that analysis applies here.

For the third factor related to the approved regional water plan and approved District

management plan, the Board reviewed the evidence presented through the Region K and Region

G Water Plans and the District’s management plan. The Final Transport Permits meet all the
requirements of Water Code § 36.122(f) and District Rule 6.3.
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I CONCLUSION

The-Allsrecommend-issuanceof the Revised Draft- The Board approves issuance
of the Operating Permits with a five-year term at a maximum production of 8,000 acre-feet

per year and the-Braft-Transport Permits with a three-year term (to be converted to a thirty-

year term once construction of transportation facilities begins) at a maximum amount of

25,000 acre-feet per year. thefoHlowing-changes;
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In support of these recommendations, theAldsprepesethe Board provides the following

Findings of Fact and Conclusions of Law.

FINDINGS OF FACT

Background and Procedural History

1. The Lower Colorado River Authority (LCRA) is a conservation and reclamation district
established by the Texas Legislature in 1934 that serves as a regional water supplier
within its 35-county service area.

2. In 2015, as part of a goal to diversify its water supply and “drought proof” it, LCRA
acquired groundwater rights beneath the Griffith League Ranch, an approximately
4,847.5- acre property owned by the Capitol Area Council, Inc. of the Boy Scouts of
America.

3. On February 1, 2018, LCRA filed applications (Applications) ferto drill eight water wells
with associated operating permits and transport permits with the Lost Pines Groundwater
Conservation District (District). The applications for operating permits sought
authorization to withdraw a total of 25,000 acre-feet per year of groundwater from the
Simsboro Formation based on the groundwater rights it acquired at the Griffith League
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10.

11.

Ranch. The water was to be used for municipal—industrial,—recreational—irrigation—and
agricultural-purposesall beneficial uses under Chapter 36 of the Texas Water Code.

On February 21, 2018, LCRA resubmitted the Applications on different forms.

On August 20, 2018, the District’s General Manager (GM) notified LCRA by letter that its
Applications were administratively complete and that the Applications would be set for a
public hearing. -The letter also provided LCRA with the GM’s Draft Operating Permits
and Draft Transport Permits (collectively, Draft Permits.)

Followmg notlce the D|str|ct heId a publlc hearlng on the Appllcatlons on September 26
2018;4 =

eendeetearheaﬁngehthe—Ae]eMatlehe Several persons dlsagreed Wlth the issuance of the
Draft Permits, and LCRA challenged some of the Draft Franspert—Permit
provitsiensOperation and Transport Permit provisions. Following the public hearing, the
Board voted to contract with the State Office of Administrative Hearings (SOAH) to
conduct a preliminary hearing on the Applications.

On December 18, 2018, SOAH Administrative Law Judges (ALJs) Michael O’Malley and
Laura Valdez held a prehearing conference in Bastrop, Texas. At the prehearing
conference, the ALJs admitted the following as parties: LCRA, the District, Aqua Water
Supply Corporation (Aqua), Environmental Stewardship, City of Elgin (Elgin), and
Recharge Water, LP (Recharge). A group of landowners represented by a single attorney
was also admitted, and will be referred to as the Brown Landowners. Several self-
represented litigants were also named parties.

Following a challenge to party status, the ALJs determined that many of the self-
represented litigants, and some of the Brown Landowners, did not have a justiciable interest
and struck them as parties. The -remaining -self-represented -litigants -were Peggy Jo and
Marshall -Hilburn, -Walter Winslett, -JC -Jensen, -Elvis -and Roxanne Hernandez, Verna
L. Dement, Catherine and Charles L. -White,— and Richard Martinez. Mr. Jensen and Mr.
Martinez withdrew their protests, as did several of the Brown Landowners.

Aqua is a retail public utility with a service area in Bastrop, Caldwell, Fayette, Lee, Travis,
and Williamson Counties that has a permit from the District authorizing the production of
23,627 acre-feet per year from 15 wells in the Simsboro Formation. Twelve of those wells
are in two well fields near the shallow outcrop of the Simsboro. Aqua’s three other wells
are located on the south side of Highway 290, in the deeper downdip portion of the aquifer.

Elgin has a retail public utility that provides retail water utility service within its certificated
service area. The city, which is located in the greater Austin area, expects continued and
rapid growth. Elgin has four wells, permitted by the District, that are all partially or wholly
completed within the Simsboro Formation. Two of Elgin’s wells are in the outcrop area of
the Simsboro Formation, with the wells screened partially in both the Simsboro and Hooper
Formations. Its other two wells are located in the downdip and are entirely screened within
the Simsboro Formation.

Recharge, formerly known as End Op, L.P., has operating permits from the District
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12.

13.

14.

15.

authorizing the production of 46,000 acre-feet from 14 wells, to be phased in as certain
production plateaus and conditions are met, which it acquired following years-ofttigation
and-a-settlement. of the its contested case on its permit applications. Seven of the permitted
wells are to be located in Bastrop County, and seven are to be located in Lee County.

The Hernandezes’ well is in the Calvert Bluff Formation, which overlays the Simsboro.
The Brown Landowners’ wells are located throughout the District.

The hearing on the merits was held October 15-22, 2019, before ALJs Ross Henderson and
Rebecca S. Smith. The first four days of the hearing were held in Bastrop, Texas, and the
last two took place at SOAH’s hearing facility in Austin, Texas. Mr. and Mrs. Hernandez
were the only self-represented litigants who prefiled testimony and participated in the
hearing on the merits. The record closed on January 31, 2020, with the filing of reply briefs.

In its original Applications, LCRA stated that the water would be used throughout its 35-
county service area. In its testimony, and at hearing, LCRA amended its request to only
seek to use the water in Bastrop, Lee, and Travis Counties.

As an attachment to his reply brief, the GM provided a January 31, 2020, Revised Draft
Operating Permit (Revised Draft Operating Permit) that made several changes to the Draft
Operating Permit. No party objected to these changes.

Uncontested Texas Water Code Factors Relevant to Operating Permits

16.

17.

18.

19.

20.

21.

22,

23.

The Applications for Operating Permit included all of the information required by chapter
36 of the Texas Water Code and the District Rules.

LCRA intends to use the groundwater it produces to meet its existing and future water
supply obligations.

Standard Provision No. 1 in the Revised Draft Operating Permits require that the water
withdrawn be put to beneficial use at all times and prohibits the operation of a permitted
well in a wasteful manner.

The District’s Management Plan statesstated that the District will endeavor to manage
groundwater to meet demands on a sustainable basis.

The Revised Draft Operating Permits’ production limits, requirements for pump-testing
and monitoring, and a provision that LCRA is subject to future production limits allow the
District to manage groundwater to meet demands on a sustainable basis.

LCRA’s proposed use of water is consistent with the District’s approved management plan.

LCRA has adopted water conservation and drought contingency plans pursuant to its policy
to meet or exceed state water conservation requirements.

In its Applications and with its plans, LCRA has agreed to avoid waste and achieve water
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24,

25.

conservation.

In its Applications, LCRA agreed that reasonable diligence will be used to protect
groundwater quality and that it will follow well--plugging guidelines at the time of any well
closure.

LCRA does not have a history of non-compliance with District Rules or Chapter 36.

Unreasonable Effects on Groundwater or Surface Water Resources or Existing Permit
Holders

26.

217.

28.

29.

30.

31.

32.

The 2018 Central Carrizo-Wilcox Groundwater Availability Model (New GAM) provides
a better tool to model the impact of LCRA’s proposed pumping than does the 2004 Central
Queen City-Sparta Groundwater Availability Model.

LCRA'’s expert Dr. Steven Young performed several model runs using the New GAM,
factoring in well-design factors, such as pump settings, well constrictions, and location of
well screens for Aqua’s and Elgin’s wells.

Under Dr. Young’s modeling, LCRA’s proposed pumping would not cause the water level
in Aqua’s or Elgin’s wells to drop below the pump elevation.

The Special Conditions -proposed by the GM in the Revised Draft Operating Permit—in
particular, the 36-hour pump test; and the requirement that a groundwater monitoring well
agreement be entered into,and-the phased-production-tiers—will help ensure that LCRA’s
proposed use will not unreasonably affect existing groundwater resources or existing
permit holders.

Dr. Young’s modeling showed that LCRA’s proposed pumping wiHshould not
unreasonably affect existing surface water resources.

The modeling also showed that LCRA’s proposed pumping, when combined with other
pumpirggroundwater production, has the potential to affect existing surface water
resources.

Because LCRA’s proposed pumpiagproduction, when combined with other
pumpinggroundwater production, has the potentlal to affect existing surface water
resources, the Rewvised—DraftFinal Operating Permits sheuld—be—revised—to—require
monitoring for effects on surface water resources.

Whether Granting the Applications is Consistent with the District’s Duty to Manage Total
Groundwater Production on a Long-Term Basis to Achieve an Applicable Desired Future
Condition

33.

The District is a part of Groundwater Management Area 12, which on April 27, 2017,
adopted a desired future condition (DFC) for the Simsboro Formation of a District-wide
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average drawdown between January 2000 and December 2069 of 240 feet.

34. The DFC is also divided into DFCs for the counties in the District. For Bastrop County,
the DFC is a county-wide average drawdown between January 2000 and December 2069
of 174 feet; for Lee County, the DFC is a county-wide average drawdown between those
dates of 350 feet.

35. Modeled Available Groundwater (MAG) is the amount of water that the Texas Water
Development Board’s executive administrator determines may be produced on an average
annual basis to achieve a DFC.

36. MAG is a factor for the District to consider when managing the DFC.

37. Granting—the—apphication,—with—theThe Special Conditions contained in the Revised

DraftFinal Operating Permit are consistent with the District’s duty to manage total
groundwater production on a long-term basis to achieve the applicable DFC.

38. The TWDB executive administrator’s estimate of the current and projected amount of the
groundwater produced under exemptions granted by District Rules and Texas Water Code
836.117 is a factor for the District to consider when reviewing an application and managing
the DFC.

39. The amount of groundwater authorized under permits previously issued by the District is a
factor for the District to consider when reviewing an application and managing the DFC.

40. A reasonable estimate of the amount of groundwater that is actually produced under
permits issued by the District is a factor for the District to consider when reviewing an
application and managing the DFC.

41. Yearly precipitation and production patterns are factors for the District to consider when
reviewing an application and managing the DFC.

Whether the Conditions and Limitations in the Revised Draft Operating Permit Will
Prevent Waste, Achieve Water Conservation, Minimize as far as Practicable the Drawdown
of the Water Table or the Reduction of Artesian Pressure, or Lessen Interference Between
Wells

4238. LCRA’s proposed wells will be located greater-more than 100 feet away from the nearest
property line and will be spaced at least 5,000 feet from the nearest Simsboro well not
owned by LCRA.

4339. LCRA’s proposed wells will be located where the aquifer is deepest, in some of the most
transmissive parts of the Simsboro in the District.

4440, Because LCRA’s proposed wells will be part of an aggregated system, LCRA will be able
to adjust pumping among the wells to minimize the reduction of artesian pressure.

4541, Under the Revised Draft Operating Permits, the GM can restrict pumping-the rate of
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4642.

withdrawal if the 36-hour pump tests reveal that impacts from pumping are worse than
anticipated.

The Special Conditions regarding the 36-hour pump tests;phasiag; and monitoring wells
in the Revised-BraftFinal Operating Permit will prevent waste, achieve water conservation,
minimize as far as practicable the drawdown of the water table or the reduction of artesian
pressure, or lessen interference between wells.

Other Issues

43.

44,

45,

The District has not adopted rules or policies ef+educingrequiring an applicant to reduce
the initial amount of water requested by-an-appheant-or ef-requiring permittees to provide
financial mitigation for adverse impacts caused by production in Bastrep—Ceuntythe
District.

The District has not adopted a rule or policy of requiring spacing between wells of-at-least
5,000-feet-asbetween-atHarge-velume-wels,even-those-owned by the same owner.

The Special Condition 15-in the Revised-DBraftFinal Operating Permits, which requires
LCRA to provide well design specifications before drilling, is appropriate and within the

District’s authority-ang-is-appropriate.
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50.53. Pumping water without beneficially using it weuld-vielateis a violation of the Revised
DraftFinal Operating Permit.

5158. Special-Condition-5-of-the Revised-DBraft-The Special Condition of the Final Operating
Permit Special-Conditien-5that provides that if LCRA files a renewal application, the GM

and LCRA must evaluate “the data collected from the Monitoring Well System prior to the
date of the application to renew to determine whether LCRA’s pumping has resulted in
substantially different impacts to groundwater resources than those predicted by the
modeling relied upon [by] the District when the Permit was issued and jointly propose
revisions to the Permit based on that data.”

5259. The parties admitted at this hearing are affected persons; and have an-interests beyond those
of the general public.
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53. The Final Operating Permits provide that the authorized maximum rate of withdrawal is an
agaregated amount for all LCRA wells included in the authorized well field and allow
LCRA to appeal the GM’s decision to limit the rate of withdrawal based on the results of

a pump test.

54.69. LCRA did not submit well design specifications with its Applications.
55.70- The GM is authorized to require LCRA to provide design specifications.

56.68: A Special Condition of the Revised Draft Operating Permit requires LCRA to provide the
GM with design specifications before drilling a new well.

57. 73 Revised-Draft-The Final Operating Permits authorize “[a]ll beneficial uses authorized by
Texas Water Code § 36.001(9)(A)-(B).”

58.72. LCRA, as a regional water provider, should have the flexibility to serve its customers for

any lawful beneficial use, and the revision-effered-by-the-GM-Final Operating Permits
provide for that flexibility.

Monitoring Wells

59.6% Special Condition 1 of the Revised-BraftFinal Operating PermitreguiresPermits would
require LCRA to enter into a Monitoring Well System Construction and Maintenance
Agreement approved by the Dlstrlct s Board, before LCRA may beqm construction of a

60.62: A Special Condition 4-of the Revised-DraftFinal Operating Permits sets out certain criteria
for a monitoring well system. Wells in the system must be screened in the Simsboro
Formation; must improve the spatial coverage of the monitoring well system; must be
easily accessible for regular measurements; and must meet any other criteria agreed upon
by the GM and LCRA.
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Undisputed Draft Transport Permit Requirements

61.73:- The Region K and Region G Water Plans identify water supply shortages in the counties
LCRA is requesting to serve (Lee, Bastrop, and Travis Counties) and project that there is
sufficient water available for LCRA’s planned withdrawals.

62. The Reqgional Water Plans and LCRA’s existing contract demonstrate a need for the water
in the receiving area.

63.74- In reviewing LCRA’s Applications for Transport Permits, the GM considered the projected
effect of the proposed transfer on aquifer conditions, depletion, subsidence.

64.75: In reviewing LCRA’s Applications for Transport Permits, the GM considered the ereffects
on existing permit holders or other groundwater users within the District.

65.76- In reviewing LCRA’s Applications for Transport Permits, the GM considered the approved
regional water plan and approved district management plan.

66.78. Under the Braft-Final Transport Permits, transportation of groundwater by use of a bed-and-
banks permit would be impossible because water cannot be conveyed upriver from Bastrop
County to Travis County, the only place of use outside the District.
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VII]. CONCLUSIONS OF LAW

1. The District has jurisdiction to decide the issues raised by LCRA’s Applications. Tex.
Water Code ch. 36.

2. Notice was accomplished in accordance with chapter 36 of the Texas Water Code and
District Rules.

3. LCRA’s Applications are subject to the District Rules that-wereas amended on April 20,
2016.

Jnde 3 onditio GMH Revised-Dra
Operating—Permits;—LCRA’s Applications for Operating Permits conform to the
requirements prescribed by chapter 36 of the Water Code and the District Rules. Tex.
Water Code § 36.113(d)(1); District Rule 5.2D(1).

5. Modeled Available Groundwater is the amount of water that may be produced on an
average annual basis to achieve a desired future condition. Tex. Water Code § 36.001
(25).

6. Under District Rule 5.4.B, Operating Permits are effective for a period of five years from

the date the permit is granted,

7.6- Under District Rule 8.2.B, a new non-exempt well with a maximum pumping capacity of
greater than 1,000 gpm must be spaced at least 5,000 feet from the nearest well completed
in the same aquifer unit and owned by a different well owner.

8.7 The District is not required to consider historic use in evaluating LCRA’s Applications.
Tex. Water Code_§ 36.116(b).

9.8- Neither the Texas Water Code nor the District Rules authorize the District to unilaterally
impose a requirement that an applicant reereatecreate a mitigation account to pay other
well owners for the impacts from the applicant’s drilling.

10.9- In reviewing LCRA’s Applications for Transport Permits, the District considered the
factors required by Texas Water Code 8§ 36.122(f) and District Rule 6.3.
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11. Under District Rule 6.5, the permit term for Transport Permits is three years unless the
permittee has either already begun construction of a conveyance system or begins
construction of a conveyance system before the expiration of the 3-year permit term, in
which case the permit term is extended to 30 years.

12.13. After weighing the factors under Texas Water Code § 36.113(d) and the District Rules, the
District sheuld-appreve-approved the GM's-Revised-BraftFinal Operating Permit and the

DBraftFinal Transport Permit-with-the foHlowing-changes:
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ATTACHMENT 2



CLAIMS ABOUT FULL PERMIT REQUEST OF 25K

Protestant Argument

LCRA Rebuttal

PFD

LCRA didn't like Bob
Harden's advice and
ignored his
recommendations,
instead arbitrarily
deciding to ask for
25,000 acre-feetlyear

Bob Harden's report concluded that his “work effort results in a plan
for a GLR groundwater supply ultimately producing 25,000 acre-feet
per year.” (LCRA Ex. 72). LCRA Ex. 72 is the Preliminary Engineering
Report for water supply from the Griffith League Ranch. It includes a
memorandum by R. W. Harden reflecting both the phased
development of a 25,000 af/yr supply and a wellfield configuration that
matches the one in LCRA’s applications. Contrary to Recharge’s
statement that this report was “discredited” by Mr. Hofmann’s
testimony, Mr. Hofmann simply testified earlier in the hearing that he
“did not recall” a report addressing production of 25,000 af/yr. (Tr.
174:16-21).

E%RIA The ALJs "decline[d] to read
Brie? gt anything sinister into LCRA's
decision to change experts."
9-10, 25- (PFD at 35)
26 LCRA Exec. V.P. of Water, John Hofmann, testified about Harden's
role, noting that “RW Harden was hired to look at a variety of technical
issues associated with the exploration on the property," and that, “We
made a decision go with [the consultants'] recommendation” on the
amount to request. (Tr. 113:3-6 ; Tr. 113:19 to 114:5; 146:15-17)
Harden's work was reflected in LCRA’s Application when it
summarized the potential impacts to the aquifer as an average of 65
feet of drawdown in artesian pressure (LCRA Ex. 3-A-2 at 6).
LCRA's testifying LCRA Dr. Young testified that he and Mr. Kelley “were asked to specifically ,
. . ; The PFD generally summarizes
experts were not Reply look at impacts, and all impacts, all aquifers, all wells around surface , :
. LCRA's testimony that the full
asked to support Brief at groundwater . . . . We were asked to look at every — every aspect . . . 25 000 will not cause
viability of 25k 9-10, 25 of the 25,000 acre --- acre-feet. . .”) (Tr. 443:2-6) ’
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CLAIMS ABOUT FULL PERMIT REQUEST OF 25K

Protestant Argument

LCRA Rebuttal

PFD

Dr. Young testified as to the impacts and availability of the full 25k in
his direct testimony and during the live hearing. (LCRA Ex. 28 at 22-
41 & 47-48, LCRA Exs. 37, 38, 40, & 42; Tr. 574:21-575:16) (Young))

Mr. Hofmann testified that LCRA relied on advice from our project
hydrogeologists (LCRA Ex. 1 at 15:14-17; Tr. 72:25 to 73:2 (“We used
the models that were referred to us by our consultants on the project,
yes.”); Tr. 113:9-11 (Mr. Harden’s scope included “a number of things,
including potential impacts to the wells — to LCRA'’s potential wells
and to existing users within proximity.”); and Tr. 145:1 to 146:20
(discussing LCRA’s reliance on the modelers)).

"unreasonable effects" (PFD at
14-22)

The PFD also acknowledged
that Protestants argued for
reductions in permitted amount
ranging from 6,000-10,000.
(PFD at 11)

GAM assumptions of
transmissivity are
wrong (too high)

LCRA
Reply
Brief at
20-22

Dr. Young repeatedly disavowed reliance on the transmissivity data
from the Lost Pines Power Park and and clarified that based on his
own analysis, 9,000 ftz/day was the correct transmissivity for GLR.
(E.g., Tr. 1650:6-8 & 20-24)

Dr. Young further noted that this transmissivity value was higher than
the transmissivity values used by the old or the new GAM, and thus
he predicts less actual drawdown than predicted by the models.
(Tr. 1669:20 to 1670:2, 1672:3-6 and 19-21; Tr. 1673:6-10).

Recharge's own expert conceded that both Recharge's and LCRA's
wells are located in some of the most transmissive portions of the
Simsboro (Recharge Ex. 14, Tr. 1655: 6-21 (Thornhill))

The PFD considered parties'
disputes over use of GAM to
evaluate impacts, including local
impacts (PFD at 12, 19)

The PFD concluded that the
overwhelming consensus of
evidence supported use of the
new GAM that Dr. Young used
to analyze impacts. (PFD at 18-
19, FOF 26).
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CLAIMS ABOUT FULL PERMIT REQUEST OF 25K

Protestant Argument

LCRA Rebuttal

PFD

LCRA will desaturate
the aquifer or cause
"devastating effects"
on the aquifer and
local wells

LCRA
Reply
Brief at
27-28

LCRA's and the GM's experts all testified that the Harden graphs
depict analysis of potential for drawdown within LCRA’s own
proposed wells and not the aquifer, under a series of different
assumed future pumping scenarios for LCRA and others. This
analysis informs on design considerations like energy costs, well
depths and screening, but does not demonstrate that LCRA’s

proposed pumping will desaturate the aquifer or exceed the DFC.

((Tr. 266:24 to 268:25 (Kelley); Tr. 1420:9 to 1421:7 (Hutchison); Tr.
1654:6-20 (Young)).

LCRA's expert, Dr. Young, testified that desaturation of the Simsboro
in the vicinity of the GLR would require over 1,000-1,200 feet of
drawdown — nowhere close to any estimate of drawdown caused by
LCRA’s proposed pumping in that area. (Tr. 548:22-25 (Young)).

PFD concluded that Dr. Young’s
modeling was “sufficient” and
that this modeling showed “the
proposed pumping would not
cause unreasonable effects on
existing groundwater resources
or permit holders” Recognizing
that real-world effects can differ
from modeling, the ALJs further
recognized such effects could be
addressed by the permit
conditions (phasing, monitoring,
pump tests, and curtailment).
(PFD at 22, FOF 26-30, 42)
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CLAIMS ABOUT LOCAL IMPACTS & WELL INTERFERENCE

Protestant
Argument

LCRA Rebuttal

PFD

LCRA did not
“minimize”
interference with
Recharge’s wells
and instead
"maximized" impact
to Recharge’s wells
by locating the
wells close to the
property line

LCRA
Reply
Brief at
20-21,
25-26

Dr. Young testified that the Impact to Recharge’s not-yet-designed-or-
drilled wells is comparable to the impact of Recharge's wells on LCRA
(LCRA EXx. 55 at 40).

Dr. Young testified that, because Recharge hasn't actually drilled any
wells, Recharge can take into account anticipated effects on LCRA's
pumping to address any impacts it might choose to avoid ((Tr. 1245:24
to 1246:3); LCRA Ex. 55 - 40:2-12)).

Dr. Young testified that moving well further away but into less
transmissive, shallower part of the aquifer could result in greater
impacts to Recharge and more impacts to Aqua or Elgin. (LCRA Ex. 28
—16:1-16, 19:20 to 20:2; LCRA Exs. 30 & 31; LCRA Ex. 55 — 18:6-14,
24:20 to 25:1; LCRA Ex. 57; Recharge Ex. 14; Tr. 542:2-6, 1655:6-21
(Young))

PFD agreed with LCRA that
“The standard is not whether
interference between wells will
be minimized as far as
practicable, but rather whether it
will be lessened” and requires an
inquiry into both the applications
and the draft permit terms. (PFD
at 34).

PFD clearly considered,
understood, and rejected
Recharge’s arguments over well
field design. (PFD at 33).

The PFD concluded that the
Draft Permits contain sufficient
terms and conditions, such as
pump tests, monitoring, and
curtailment, to lessen well
interference. (PFD at 22 & 35,
FOF 26-30, 38-42).
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CLAIMS ABOUT LOCAL IMPACTS & WELL INTERFERENCE

Protestant
Argument

LCRA Rebuttal

PFD

The GAM can't be
used to look at local
impacts and isn't
reliable

RLe(EJII?/A;\t Protestants have ch_erry—picked excerpts from GAM report and ignored
16 notes other key evidence in the record and in the GAM report itself about its
use.
7-8
The GAM was expressly recognized as the best available tool by Dr.
Reply Young (LCRA’s expert) (LCRA Ex. 28 — 25:3-26:2), Dr. William
Brief at Hytchison (GM’s expert) (GM Ex. 11 — 11: 7-9, 14: 22-23), Mr. George_z
14-15 Rice (Brown Landowners’ expert) (ES Ex. 100 — 6:44-45), Mr. Thornhill
(Recharge’s expert) (Recharge Ex. B — 18; Tr. 1487:11-19), and Mr.
Michael Keester (Elgin’s and Aqua’s expert) (LCRA Ex. 56 —13).
Dr. Young testified that, in developing the Revised GAM, the high
LCRA production areas in the Simsboro in Bryan/College Station and around
Reply Alcoa were used to develop model equations and calibrate the model.
Brief at Accordingly, the GAM still provides a high level of confidence in the
15-16 predictive drawdowns in the Bastrop area (perhaps slightly lower than
in Bryan/College Station area) (Tr. 603-04 (Young)).
Dr. Young explained that the sorts of revision or additional
LCRA computations recommended in the TWDB GAM Report had been
Reply made subsequent to submission of the GAM to TWDB, and that those
Brief at additional computations were incorporated in the GAM analyses
16 submitted in his rebuttal testimony. (Tr. 480-484; LCRA Ex. 55 — 18:4-
20:10).
Dr. Young testified that the model he used had been revised to
LCRA address the model grid issues Keester raised and that, with those
Reply revisions and other refinements similar to those used by Aqua's and
Brief at Elgin's experts, the GAM still showed no unreasonable impacts to
17-22. Aqua and Elgin. (LCRA Ex. 55 - 18:4-20:10, 23:4-6, 19-21, & 25:6-9,

25:21 to 26:3).

The PFD evaluated use of the
GAM, concluding that the
"overwhelming consensus of
evidence" supported use of the
new GAM. (PFD at 16-18, FOF
26).

The PFD considered the
Protestants opposition to use of
the GAM to evaluate effects on
wells but agreed with Dr.
Young's testimony that the GAM
"is an appropriate tool to
evaluate" these impacts and that
this modeling showed “the
proposed pumping would not
cause unreasonable effects on
existing groundwater resources
or permit holders” Recognizing
that real-world effects can differ
from modeling, the ALJs further
recognized such effects could be
addressed by the permit
conditions (phasing, monitoring,
pump tests, and curtailment).
(PFD at 22, FOF 27-30, 42).

The PFD considered and
rejected Aqua and Elgin's
arguments over impacts and
agreed with Dr. Young's criticism
of Mr. Keester's approach. (PFD
at 19-22).
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CLAIMS ABOUT LOCAL IMPACTS & WELL INTERFERENCE

Protestant
Argument

LCRA Rebuttal

PFD

LCRA didn't look at
impacts to existing
users or put on
evidence of well
interference

I&C‘;RIA Dr. Young's direct testimony specifically analyzed Estimated
Brieﬁ‘) gt Drawdown and Available Drawdown for each Party well. (LCRA Ex.
17-22 28:28:15 to 35:2; LCRA Exs. 34-43).
Dr. Young evaluated impact on Aqua's and Elgin’s wells (LCRA Ex. 55
at 21-26 and LCRA Exs. 58 & 59), described modeling of impacts on
LCRA Aqua wells under the former and Revised GAM, with baseline
Rep| pumping, baseline plus LCRA pumping, and alternative levels of
Briel? Zt production by Aqua, with adjustments made to reflect the localized
18-19 impacts of Aqua’s own pumping similar to those made by Mr. Keester.
Using best available science, Dr. Young demonstrated and concluded
that LCRA’s proposed use did not unreasonably affect Aqua wells.
(LCRA Ex. 55 — 23:19 to0 24:2, 25:21 to 26:3).
LCRA LCRA evaluated impacts to Hernandez well and the Brown
Rep| Landowners’ wells. (LCRA Ex. 55-28:9 to 30:6). While Dr. Young did
Briel? Zt not have access to the same level of information he had for the Elgin
19 and Aqua wells, his analysis showed no unreasonable impacts based
on objective criteria. (LCRA EX, 55-29:1-3 & 30:1-6).
LCRA . . .
Reply Dr. Young demonstrated that, W_lth Elgin and Agqua, t_he largest impact
Brief at on water level in the wells is their wells’ own production. (LCRA EXx. 60,
19 61).
LCRA - , .
Reply Dr_. Young te_stlfled that the Impac_t to Recharge’s not-yet-designed-or-
Brief at drilled wells is comparable to the impact of Recharge's wells on LCRA.
20 (LCRA Ex. 55 at 40).

The ALJs acknowledged LCRA's
targeted analysis and concluded
that Dr. Young’s modeling
showed “the proposed pumping
would not cause unreasonable
effects on existing groundwater
resources or permit holders”
Recognizing that real-world
effects can differ from modeling,
the ALJs further recognized such
effects could be addressed by
the permit conditions (phasing,
monitoring, pump tests, and
curtailment). (PFD at 22, FOF
27-30, 42).
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CLAIMS ABOUT LOCAL IMPACTS & WELL INTERFERENCE

Protestant
Argument

LCRA Rebuttal

PFD

LCRA is not avoiding a pump test. In fact, it will conduct a pump test on
every well prior to placing the well into production. (Revised Draft

PFD recognized District rules
allow the GM to provide special

IEEORS': (;llt(a)ltllzgrately I&i?@ Operg_tion P_ermit 'Special Condition 1'4.) _The draft permit’s special conditions in the permit in lieu of
conduct pump tests | Brief at conditions, including phaseq‘productlorll limits, a'36-r_lour pump test for a pump test and recommc_ended
on GLR 2993 each_ well, anq the GM’g ability to curtail productu_)n, if necessary, inclusion of Special Condition
' provide superior protection, much better than a single 36-hour pump 14. (PFD at 8, 35, 55, FOF 29,
test prior to filing the application. 41, 67).
PFD concluded that Dr. Young’s
Dr. Young testified that, in developing the Revised GAM, the high 32%?;;/;?; r?gfﬂﬁlr%rgstgnable
LCRA and the ALJs LCRA production areas in the Simsboro in Brya_n/CoIIege S'gation and around impacts and that the permits
ignored the impacts R_eply Alcoa were used to deve]op mo_del equations and callbr_ate the_model. conditions would minimize
of Alcoa pumping Brief at Accordingly, the GAM still provides a high level of confidence in the drawdown. reduction in artesian
15 predictive drawdowns in the Bastrop area (perhaps slightly lower than pressure z’;m d lessen well
in Bryan/College Station area) (Tr. 603-04 (Young)). interferer;ce (PFD at 22, 34-35
FOF 27-30, 42).
. . . The PFD recognized that
: LCRA's wells not only comply with and even exceed spacing )
I(;:]:?hA ers:lse;?i sttl)slely LCRA _requiremen_ts, it has agreed to other special conditio_ns and limitations ;%g%'ﬁ;ﬁgi Egﬁgir:jix%”by
spacing R_eply in the permits to address well interference. LCRA WI|| perfo_rr_n a pump LCRA and further addressed by
requirements to Brief at test on every well and the GM can reduce productlon rate if impacts the permit conditions (phasing
address well 20-21, are more severe _than predlctec_i. The permits al*_so subjec_t LCRA to monitoring, pump tests, and :
interference 22-23 phasing, monitoring, and curtailment of production. (Revised Draft curtailment,) (PFD at 2’2 34-35
Operating Permit Special Conditions 1, 3, 11, 14). EOF 27-30 .38-42) ’
The PFD acknowledged LCRA
Dr. Young testified that he looked at all aspects of the impact of the testimony that looked at factors
LCRA limited LCRA permits and that he was given freedom to do the sort of analysis he besides mod_eling with the GAM
Young's scope of Reply thought was appropriate. (Tr. '4.35: 15-22) Dr.'Young'gsed not orjly the and more refined analytical
work to only using Brief at GAM','but glso looked at spgmflc .Iocal geologic conditions and did well- modeling. (E.g. PFD gt 21-2_2,
the GAM. 18-19 specific adjustments nearly identical to those proferred by Aqua's and 32, FOF 27-28, 40 (discussing

Elgin's expert to evaluate impacts at wells where the design
information was available. (LCRA Ex. 55 21-26, LCRA Ex. 59).

LCRA testimony about aquifer
characteristics and consideration
of operational flexibility)).
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CLAIMS ABOUT LOCAL IMPACTS & WELL INTERFERENCE

Protestant
Argument

LCRA Rebuttal

PFD

LCRA didn't provide
site specific
information

LCRA
Closing
Brief at
22-28

Dr. Young'’s testimony included a thorough evaluation of available
water quality data, geophysical logs, fault locations, groundwater
availability modeling, and specific hydrogeologic data at the Griffith
League Ranch. (LCRA Ex. 28, at 14-21; LCRA Exs. 30-33, LCRA Ex.
55, at 33, LCRA Ex. 62).

Dr. Young looked at the impact of the proposed pumping across the
District, and the predicted drawdown and amount of remaining
available groundwater beneath each party well. (LCRA Ex. 28, at 32-
34, 37; LCRA Exs. 40-42, LCRA Ex. 55, at 28-30).

The PFD concluded Dr. Young's
modeling showed “the proposed
pumping would not cause
unreasonable effects on existing
groundwater resources or permit
holders” and that permit
conditions (phasing, monitoring,
pump tests, and curtailment).
would minimize drawdown,
reduction in artesian pressure,
and lessen well interference.
(PFD at 22, 34-35 FOF 27-30,
38-42).
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WELL FIELD DESIGN CLAIMS

Protestant Argument

LCRA Rebuttal

PFD

Recharge's spacing
amounts to 2/3 acre-
ft/acre

Recharge’s expert admitted that he included large swaths of land over
which Recharge has no authority or control to create Recharge Exhibit
13. (Tr. 940: 4-12) (Thornhill). That invalidates this calculation. In his
deposition, the expert described the exhibit as “cartoonish.” (Tr.
937:10-24) (Thornhill).

PFD considered and rejected
Recharge’s many arguments
over spacing requirements to
that of LCRA. (PFD at 33-35,
38-40)

The agreement with the owner Griffith League Ranch (Boys Scouts of
America Capital Area Council (BSCAC) includes specific

LCRA requirements that require LCRA to place its well field within a
Reply "Preferred Groundwater Development Area." (LCRA Ex. 3-A-3, Water
Brief at Rights General Warranty Deed p. 2 & Exhibit A “Preferred
23-25 Groundwater Development Area”; Infrastructure Easement Agreement
?ha(;[re;(;])an. 9, 2015, p. 2, and Partial Release of Easement, Exhibit A The PFD acknowledged the
LCRA could have ) limitations of this agreement
pLaceﬁI v:/ellsn , t The BSCAC agreement also places a variety of limitations on how arfectrc;d r';tCRFﬁ‘:‘;‘)W?Igz
anywhere on property LCRA can construct and operate its project, including limits based placement. ( at32)
such things as property access using existing roads, construction of
LCRA i >
Reply new roads, utlllty plgcement, lighting, tree removal, and the Boy
Brief at Scouts’ own obligations related to the Houston Toad. (e.g. LCRA Ex.
2395 3-A-3, Infrastructure Easement Agreement dated Jan. 9, 2015 pp. 5-6,
Ex. A “Additional Terms and Conditions” [{] 2-4, 6 & Ex. B
“Restrictions on LCRA Ranch Operations Consistent with BSA/CAC
HCP;” Tr. 177:18-24, 220:24 to 221:13 (Hofmann)).
LCRA's authorization from the U.S. Fish and Wildlife Service under
the Endangered Species Act includes requirements to site the
;%RIA wells, pipeline, and access roads in the portion of the property that The PED acknowledged the
Briel? ;t was affected by the 2011 Bastrop fires, and adherence to strict limitations of LCRA’s
LCRA's project won't 54.95 restrictions on vegetation clearing, installation of exclusionary fencing agreement with the Bo
impact the during construction and operation, lighting and noise restrictions. Sgcouts (which also inclﬁded
_elz_r;c;gngered Houston (Brown Ex. 38 at 3, 7 & Appendix B; Tr. 177:18-24, 220:24 to 221:13). limitations related to the
Houston Toad) . (PFD at 32)
LCRA h . h . h . fth
Reply Recharge's own expert has recogn_lzedt at protection of the Houston
. Toad involves requirements to avoid construction impacts. (Recharge
Brief at Ex 23
24 X. 23 at p. 5)
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WELL FIELD DESIGN CLAIMS

Protestant Argument

LCRA Rebuttal

PFD

LCRA did not rely on
an expert to design
well field
configuration

LCRA relied on Bob Harden to design the well field - both before and
after closing on the purchase. (1) Brown Ex. 31 at 1 (describing
Mr. Harden’s work “regarding the identification for the most
appropriate area(s) for developing a groundwater supply at Griffith
League Ranch”) and at 2 (“the initial purpose of this work is to
determine the suitability of developing a groundwater supply on GLR
in accordance with the Houston Toad Habitat Conservation Plan

LCRA (HCP) agreement between LCRA and the U.S. Fish and Wildlife

Reply Service.”); (2) Brown Landowners’ Ex. 38, Appendix A; LCRA 72

Brief at (noting that well field layout “coincide with the preferred development

25-26 corridor that LCRA has developed in conjunction with the Fish &
Wildlife Service for best protection of the Houston Toad habitat”); (3)
Tr. 72:1, 13-17 (Hofmann); Tr. 72:25 to 73:2 (Hofmann) (“We used the
models that were referred to us by our consultants on the project,
yes.”); (4) Tr. 113:9-11 (Hofmann) (Mr. Harden’s scope included “a
number of things, including potential impacts to the wells — to LCRA’s
potential wells and to existing users within proximity.”); (5) Tr. 145:1
to 146:20 (Hofmann) (discussing LCRA’s reliance on the modelers)).

LCRA : . .
LCRA relied on a team of technical experts to site the wells and

Reply L

Brief at evaluate feasibility (not only hydrogeology but several other factors.

23.97 (Tr. 177:10-14, 180:11 to 182:6 (Hofmann)).

LCRA

Reply Dr. Young affirmed that he would have configured the wells the same

Brief at way as proposed. (Tr: 574:21-575:16).

26

LCRA LCRA‘s_proposed well Iocatio_ns c_orrespond_s tc_J '_che deepest portion of

Reply the ngfer on the property with hlg_h transmissivities, the greatest

Brief at available drawdown, and access via an existing GLR road. (LCRA Ex.

25 96 28 —16:1-16; LCRA Exs. 30, 31, and 57; Recharge Ex. 14; Tr.

1655:6-21, 1673:6-10 (Young)).

The PFD considered evidence
from all the parties on the well
field design and concluded that
LCRA’s proposed design,
combined with the permit
conditions, would minimize
drawdown, reduction in
artesian pressure, and lessen
well interference and further
concluded that the proposed
pumping would not cause
unreasonable effects. (PFD at
22, 32-35,FOF 27-30, 38-42).
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