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ENVIRONMENTAL STEWARDSHIP’S MOTION FOR LEAVE TO
SUPPLEMENT PREFILED TESTIMONY AND EXHIBITS

TO THE HONORABLE ADMINISTRATIVE LAW JUDGES:

Protestant Environmental Stewardship files this motion for leave to supplement
the prefiled testimony of their expert witnesses, Mr. George Rice and Mr. Joseph
Trungale, and prefiled exhibits.! For support, Environmental Stewardship offers the
following:

l. Background

On June 28, 2019 Environmental Stewardship submitted prefled testimony of Mr.
George Rice and Mr. Joseph Trungale. In his prefiled testimony, Mr. Rice explained that
he expected GMA-12 to complete and produce a new pumping file by July. He indicated
that once this pumping file became available, he intended to use the updated file to
produce new GAM predictions. GMA-12 indeed completed and produced a new pumping
file, but that pumping file was not available until the end of September, as explained
more fully below.

After Environmental Stewardship submitted its prefiled direct testimony and
exhibits, LCRA submitted its prefiled rebuttal evidence. That rebuttal evidence included
two new, previously undisclosed witnesses. On September 27, Environmental

Stewardship timely filed its objections to the testimony of these two new witnesses, and

! See Attachment A: Supplemental Direct Testimonies of Mr. Geroge Rice (with exhibits) and Mr. Joseph Trungale
(with exhibits).



represented that it would be submitting its own additional prefiled testimony, to address
the new opinions expressed by LCRA’s new rebuttal witnesses.

By this motion, Environmental Stewardship seeks to admit its supplemental
prefiled testimony and exhibits, based on the new pumping file that became available
recently and based on the new rebuttal witnesses offered by LCRA.

1. Basis for supplemental evidence and testimony
a. New GAM pumping file

GMA-12 convened a meeting on September 24, 2019, during which it was
revealed that a new pumping file had been completed for the Groundwater Availability
Model. Shortly after the GMA-12 meeting, the new pumping file was released. The new
pumping file represents the most current data for purposes of groundwater availability
modeling.

Accordingly, Mr. Rice re-ran the GAM simulations using the new pumping file.
Mr. Trungale then took the results from Mr. Rice’s latest simulations and used those to
re-evaluate impacts on surface water.

Environmental Stewardship offers the supplemental prefiled testimony and
exhibits that were prepared by Mr. Rice and Mr. Trungale, based on the results of the
GAM simulations that were run using the new pumping file.

b. Untimely disclosure of LCRA witnesses

On August 9, 2019, LCRA served the parties in this matter with its prefiled
rebuttal evidence, in accordance with the ALJs’ Order No. 3. Among the exhibits offered
by LCRA as part of its rebuttal case are: Exhibits 68 and 69, the prefiled testimony and
resume of Leonard Oliver; and Exhibits 70 and 71, the prefiled testimony and resume of
Bryan Cook. Both of these witnesses offer testimony that is intended to respond to the
prefiled testimony offered by Environmental Stewardship’s expert witnesses. The
testimony offered by Mr. Oliver, in particular, addresses Mr. Trungale’s use of the WAM
(water availability model) to evaluate impacts on flows in the Colorado, as a result of the

proposed LCRA groundwater pumping.



Neither of these 2 rebuttal witnesses had been disclosed to the other parties as
expert witnesses in this case before LCRA submitted their rebuttal testimony and
exhibits. LCRA identified Mr. Oliver and Mr. Cook as expert witnesses, for the first time,
on August 19, via their Third Supplemental Responses to Requests for Disclosure—10
days after Mr. Oliver and Mr. Cook had submitted their prefiled testimony. Further,
LCRA offered no substantive testimony regarding predictions of impacts on surface
water, based on WAM model runs, before the submission of its rebuttal case.

I11.  Environmental Stewardship’s supplemental new evidence is timely.

GMA-12’s new pumping file became available shortly after the GMA-12 meeting
held on September 24, 2019. Environmental Stewardship’s expert witness, Mr. Rice,
promptly reviewed the new pumping file and revised his analysis based on this new
information. His revised analysis is being made available today, October 4—Iless than 2
weeks since the pumping file became available.

Mr. Trungale’s supplemental testimony is likewise timely, as it is based, in part,
on Mr. Rice’s latest GAM simulations, using the newly available pumping file. Mr. Rice
completed his analysis only this week, and Mr. Trungale immediately revised his analysis
upon receiving Mr. Rice’s latest results.

Chapter 36 of the Water Code contemplates the submission of supplemental
testimony. It provides as follows:

If the board has not acted on the application, the presiding officer may
allow a person who testifies at the hearing to supplement the testimony
given at the hearing by filing additional written materials with the presiding
officer not later than the 10th day after the date of the hearing. A person
who files additional written material with the presiding officer under this
subsection must also provide the material, not later than the 10th day after
the date of the hearing, to any person who provided comments on an
uncontested application or any party to a contested hearing. A person who
receives additional written material under this subsection may file a
response to the material with the presiding officer not later than the 10th
day after the date the material was received. Tex. Water Code § 36.406(g).

The supplemental prefiled evidence offered by Environmental Stewardship easily

complies with the timeframe in Section 36.406. Environmental Stewardship is offering its

3



supplemental evidence well in advance of the hearing on the merits, allowing all parties
to cross-examine Environmental Stewardship’s witnesses regarding this supplemental
evidence.

IV. Good cause exists to allow supplemental evidence.

Environmental Stewardship has demonstrated that good cause exists, under 1 Tex.
Admin. Code 8§ 155.305(b)(1), for the supplemental prefiled testimony. The updated
pumping file provides the most recent data for use with the GAM. All parties, and the
ALJs, will benefit from opinions based on this more recent data.

Moreover, no party will be prejudiced by the supplemental evidence and the use of
this more recent pumping file. All parties have had access to the same updated pumping
file.

Similarly, no party will be prejudiced by Environmental Stewardship’s
supplemental evidence addressing the rebuttal evidence submitted by LCRA.
Environmental Stewardship’s supplemental evidence does not present any new,
previously undisclosed conclusions; it simply addresses the points made in LCRA’s
rebuttal evidence. In other words, Mr. Rice’s and Mr. Trungale’s overall opinions and
conclusions have not changed; they only offer further support for those opinions and
conclusions.

It is also worth noting that LCRA bears the burden in this case, and that includes
the burden of satisfying the requirements of Section 36.113 of the Water Code. Among
the criteria for issuing a permit, under that section, is whether the proposed permit
unreasonably affects existing groundwater and surface water resources and permit
holders. Tex. Water Code 8 36.113(d). Yet, LCRA offered little, if any, substantive
evidence demonstrating that it had evaluated impacts on surface water resources, in its
direct case.

By contrast, Environmental Stewardship offered expert testimony, on June 28,
based on reliable methodologies, including the groundwater availability model and the
water availability model, to demonstrate predicted impacts on surface water resources.

Environmental Stewardship has continuously apprised all parties in this case of the theory
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of its case. All parties have been on notice that Environmental Stewardship intended to
present evidence demonstrating impacts of LCRA’s proposed pumping on surface water
resources.

Yet, LCRA never supplemented its disclosures, before submitting its prefiled
rebuttal evidence, to alert the parties that it intended to offer evidence regarding use of
the water availability model for purposes of analyzing impacts on surface water
resources. LCRA waited until the eleventh hour (via its rebuttal case) to offer witness
testimony regarding use of the water availability model to evaluate impacts on surface
water resources.

Environmental Stewardship seeks, via its supplemental prefiled testimony and
evidence, to address some of the newly disclosed opinions offered by LCRA in its
rebuttal evidence. Environmental Stewardship maintains that the sequence of events
described above presents good cause, supporting Environmental Stewardship’s request to
supplement its evidence.

V. Conclusion and Prayer

For the reasons described above, Environmental Stewardship respectfully seeks
leave to file the attached supplemental prefiled testimonies and exhibits of George Rice
and Joseph Trungale.

Respectfully submitted,
s/ Marisa Perales
Marisa Perales
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groundwater losses to result in decrease in flows. So, | have incorporated this
point into my analysis. Mr. Oliver did not limit his critique to the tributaries;
however, | believe it only applies to the losses from the tributaries, since the
mainstem of the Colorado is not intermittent.

Have you rerun the WAM to address this concern?

Yes, | made adjustments to the losses from the tributaries to the groundwater by
limiting these losses to the volume flow from these tributaries on a monthly basis.
| made these estimates by reviewing the TCEQ naturalized flow workbooks that
Mr. Oliver referenced in his testimony.

Have made any other changes to the simulation that you performed?

Yes, | received updated estimates of groundwater-surface water exchange from
Mr. Rice. These included updated estimates of both the baseline only and the
baseline plus LCRA pumping simulation for both the mainstem Colorado and the
tributaries. As with my original analysis, | have focused on the full baseline plus
LCRA pumping scenarios, and in this simulation, the change in exchange
expected to occur between 2011 and 2070.

Also, since | was rerunning the analysis, | addressed Mr. Oliver’s second concern,
included in his rebuttal testimony. In the new simulations, | modeled the reduction
in flows from the river to the groundwater as a “channel loss” rather than as senior
water rights. For this run, | modified the flow adjustment file (FAD) rather than
simulating the losses as diversions.

Did the results from this revised analysis change your conclusions?

No. My overall conclusion is that flow standards are not being met at
recommended frequencies, and this permit would result in further reduction in
these attainment frequencies. While there were some small changes in the results,
the frequencies of meeting the flow standards are still below their recommended
levels, and these shortfalls are further exacerbated by the decrease in flow as a
result of the groundwater pumping. This reduction continues to be most
concerning in the segments below Bastrop during spring when the base average
flows, which are important for maintenance of habitat for the state-threatened Blue
Sucker, drop further below already undesirable frequencies. Table 1 (Exhibit 204)
is a revision of Table 1 from my original prefiled testimony, which includes the
results from my original simulations and those described in this supplement.

Environmental Stewardship Exhibit 203
Supplemental Prefiled Direct Testimony of Joseph Trungale
Page 4 of 5
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Environmental Stewardship offers Exhibit 204.

Q:

A:

Does this conclude your testimony?

Yes, although I reserve the right to supplement my testimony, if new information
becomes available.

Environmental Stewardship Exhibit 203
Supplemental Prefiled Direct Testimony of Joseph Trungale
Page 5 of 5
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