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I. SUMMARY OF BRIEF AND RESPONSE 

1. Plaintiffs bring an administrative appeal on an interim order of the Lost Pines Groundwater 

Conservation District (the “District”) denying Plaintiffs party status in a contested case hearing on 

End Op, L.P.’s (“End Op”) applications.   Because the order is an interim order and not a final 

order, this Court lacks subject matter jurisdiction.1  Even if the Court concludes it has jurisdiction, 

the District’s decision should be affirmed in whole. 

2. The Legislature has empowered groundwater districts to regulate and require permits for the 

exercise of groundwater rights by landowners.  Exercise of these rights must comply with district 

requirements.  Permit applications meeting district requirements and recommended for approval are 

subject to a request for a contested case hearing.  Recognizing that contested case hearings were 

expensive and time consuming, the Legislature provided a very limited process to seek a contested 

case hearing requiring the protestant to demonstrate that he/she could suffer adverse effects in a 

manner not shared by all landowners.  End Op’s applications meet all of the requirements of the 

District’s rules and were recommended for approval by the District’s General Manager.  

3. The Legislature, in chapter 36 of the Texas Water Code (“Chapter 36”), has directed 

groundwater districts to adopt rules that limit participation in a hearing on a contested application to 

“persons who have a personal, justiciable interest related to a legal right, duty, privilege, power or 

economic interest that is within the District’s regulatory authority and affected by a permit or permit 

amendment application, not including persons who have an interest common to members of the 

public. The District’s rules do exactly that.  To require a contested case hearing, the party must 

timely file a request and demonstrate a specific, not shared by all landowners, injury traceable to the 

                                                
1 Tex. Water Code § 36.251; West v. Texas Commission on Environmental Quality, 260 S.W.3d 256 (Tex. 
App.—Austin 2008, pet. denied) (concluding that an order denying requests for contested case 
hearings was interim and subsumed within final decision to approve application such that judicial 
review of interim order required review of agency’s final decision on the merits of the application). 
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permit if granted.  The District’s rules also require the applicant to give formal notice to adjacent 

landowners and to well owners within 5,000 feet of the proposed wells presuming that this discrete 

subset of persons might be able to meet the standard of demonstrating that they have a particular 

interest and a particularized injury associated with potential granting of the permit and authorization.  

Plaintiffs were not among those to whom End Op was required to give notice under the District’s 

rules.  

4. The Legislature recognized, in providing for regulation of a landowner’s groundwater rights, 

that the regulated community are persons, like Plaintiffs, with groundwater rights.  Groundwater 

ownership alone does not establish a specific justiciable interest necessary to participate in a 

contested case hearing.  Chapter 36 specifically requires that a person must show an injury to that 

interest redressable through permit conditions.   

5. Plaintiffs seek only to oppose the requested permit, claiming that their ownership of 

property gives them standing, and do not seek relief in the form of permit conditions to prevent 

injury specific to them. End Op owns the groundwater rights beneath approximately 14,000 acres of 

land.  The real question is what permit conditions should be imposed to protect against a specific, 

demonstrable injury in fact caused by the production, as opposed to general opposition to the 

system-wide impact of the exercise of landowners’ rights.  Drawdowns will occur because of existing 

pumping (not just End Op’s pumping). The District’s management plan, rules and permit 

requirements were established to manage the impact of those drawdowns for the benefit of all 

landowners.   

6. The Legislature’s intent is clear.  At a minimum, you must be a well owner within the 

formation from which the permit seeks to produce water and an existing user. The District’s rules 

embody this intent. In short, you must demonstrate a specific injury.  Only those persons meet the 
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statutory burden. If the Legislature intended for any landowner within the District to have standing 

it would have said so. The Legislature wisely chose to strictly limit the right to trigger a contested 

case hearing. The Legislature directed districts to limit participation to only those parties that had a 

specific particularized demonstrated interest, which the record shows Plaintiffs failed to do. 

7. The District reviewed the evidence under the proper legal standards and rules and issued a 

decision that Plaintiffs failed to establish a legally protected interest that may give rise to a personal 

justiciable interest and that all Plaintiffs had failed to show an injury sufficient to meet the 

requirements of Chapter 36 for standing.  The parties agree on the legal test for standing.  Plaintiffs 

only disagree with how the District weighed the evidence and applied that evidence to the 

undisputed law—matters left to the sole discretion of a groundwater district to which the reviewing 

court should give great deference.  This court’s review of the District’s decision is under the 

substantial evidence rule.  Applying the substantial evidence standard, there is no doubt the 

District’s decision is reasonably supported by the evidence and is not arbitrary or capricious.  For 

these reasons, the District’s decision should be affirmed in whole and Plaintiffs’ petition for judicial 

review should be denied.    

II.  FACTUAL BACKGROUND AND PROCEDURAL HISTORY 

A. End Op’s Applications have been pending before the District for almost nine years. 
 
8. In July 2007, almost nine years ago, End Op filed applications with the District seeking 

permits to drill and operate fourteen (14) wells to withdraw an aggregate of 56,0002 acre-feet of 

                                                
2 There are approximately 288,000,000 (288 billion) acre-feet of water stored in the aquifers beneath 
Lee and Bastrop Counties.  End Op seeks to produce less than (approximately) 1/100th of 1% of the 
total storage.  
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groundwater per year from the Simsboro member of the Carrizo-Wilcox aquifer (“Simsboro”) to be 

used for municipal purposes in Travis and Williamson Counties (the “Applications”).3  

9. On March 18, 2013, the District deemed End Op’s Applications administratively complete 

and posted notice that a hearing on the Applications would be held.4  In the March 18, 2013 letter, 

the General Manger indicated that he would recommend that the District grant End Op’s 

application under the terms and conditions in draft permits attached to the letter.5  Based upon the 

Applications and all supporting information and under the District’s Rules updated to meet the 

District’s planning goals, on March 20, 2013, the District’s General Manager recommended that the 

District grant End Op’s Applications under the terms and conditions set out in the draft operating 

and transfer permits provided and recommended by the General Manager (the 

“Recommendation”).6  

10. The District posted notice of the public hearing on End Op’s Applications and End Op 

gave formal notice to its adjacent property owners and those with a well within 5,000 feet of End 

Op’s well field as required by the District Rules.7  Plaintiffs were not among those required to be 

given formal notice by End Op as Plaintiffs’ respective properties are not adjacent to End Op’s and 

Plaintiffs do not have wells within 5,000 feet (approximately a mile) of End Op’s proposed well 

field.8 

 
 
 
 

                                                
3 AR No. 1. 
4 AR No. 48. 
5 AR No. 49 at BCAR 001881-1891. 
6 AR No. 48; AR No. 38 at BCAR 001617, BCAR 001734; AR No. 49 at BCAR 001881-1889. 
7 AR No. 48 at BCAR 001876; AR No. 49 at BCAR 001878-001880. 
8 AR No. 49 at BCAR 001900-001902. 
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B. After public comment closed, Plaintiffs sought party status in the contested case 
hearing requested by Aqua on End Op’s Applications.  

 
11. On April 10, 2013, Aqua Water Supply Corporation (“Aqua”) filed a protest against and 

requested a contested case hearing on End Op’s Applications.9  On April 18, 2013, the District held 

a public hearing on End Op’s Applications.10 After completion of the hearing, the District voted to 

schedule a preliminary hearing on May 15, 2013 to consider Aqua’s request for a contested case 

hearing.11 

12. After the public hearing and comment closed on End Op’s Applications, Plaintiff 

Environmental Stewardship (“ES”) filed a request for party status to participate as a party in the 

contested case hearing requested by Aqua on May 8, 2013.12  One day later, on May 9, 2013, 

Plaintiffs Meyer, Brown and Hanna filed requests for party status13 and End Op requested that the 

District contract with the State Office of Administrative Hearings (“SOAH”) to conduct the 

contested case hearing requested by Aqua.14 

13. Prior to the preliminary hearing scheduled for May 2013, End Op filed responses to 

Plaintiffs’ request for party status arguing that the requests were not timely and more importantly, 

that Plaintiffs did not have standing.15 

14. At the preliminary hearing at the District-level on May 15, 2013, the District considered 

Aqua’s request for a contested case hearing and heard arguments regarding Plaintiffs’ request for 

                                                
9 AR No. 2. 
10 AR No. 50, 51. 
11 AR No. 51 at BCAR 001913. 
12 AR No. 6. 
13 AR No. 3-5.  Although the requests for party status are dated May 8, 2013, the fax cover sheets 
and District’s received stamps are all dated May 9, 2013. 
14 AR No. 7. 
15 AR No. 8-9. 
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party status.16 The District subsequently issued an order finding that Aqua’s request for a contested 

case hearing was granted17 and that although Plaintiffs’ request for party status was timely, the 

District referred the “very fact specific” inquiry of whether Plaintiffs had standing to participate as 

parties to the administrative law judge (“ALJ”) at SOAH.18  

C. Upon referral from the District and after a full evidentiary hearing, the ALJ 
recommended denial of Plaintiffs’ request for party status. 

 
15. Plaintiff’s request to participate in the contested case hearing was referred, along with End 

Op’s Application, to SOAH, as authorized by Chapter 36.  A full evidentiary hearing was held on 

Plaintiffs’ requests to participate as parties by the ALJ with SOAH on August 12, 2013. 19  Plaintiffs 

were given every opportunity to present evidence to support their requests for party status.  

Plaintiffs’ evidence include testimony from its expert, Mr. George Rice (“Rice”) and Plaintiff had 

countering evidence from its expert, Mr. Mike Keester (“Keester”). 20  

16. After the full evidentiary hearing, the ALJ with SOAH determined Aqua had established 

standing as a party to request a contested case hearing under Chapter 36 and the District’s Rules.21  

The ALJ also found that Plaintiffs had failed to meet the standard requirements established in 

Chapter 36 and recommended they not be granted standing.  Specifically, the ALJ determined that 

                                                
16 AR. No. 11. 
17 AR No. 12. 
18AR No. 37 at BCAR 001586 at lines 18-23 (Ms. Melvin, the District’s attorney stated: “So I 
recommend that you rule that those are timely. But then you send the issue of whether or not these 
persons have standing to request party status to SOAH because in each case, this is going to be very 
fact specific.  And that will provide everyone with time to make their case about standing.”); BCAR 
001594 at lines 14-18 (ES’s lawyer recognized standing is fact-specific inquiry and presiding ALJ 
would be making determinations based on evidence- “And if you are referring it to deal wit the fact-
specific issues once it is at SOAH, I think that’s best dealt with by the administrative law judge than 
trying to burden you with accepting evidence and deciding on evidence here this evening.”). 
19 AR No. 38. 
20 Plaintiffs incorrectly refer to End Op’s expert as Mr. Thornhill.  Plaintiffs’ Initial Brief at ¶ 18.  
21 AR No. 22 at BCAR 001424. 
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none of Plaintiffs owned a well or could demonstrate some alleged injury distinct from all other 

landowners in the District.22   

17. On October 7, 2013, Plaintiffs filed a request asking the ALJ to certify the question - “Does 

the ownership of groundwater subject to potential drawdown as the result of a groundwater 

operating permit application constitute a personal justiciable interest in the application?”23 In the 

alternative, Plaintiffs requested the ALJ grant a right to file an interlocutory appeal or a motion to 

abate.24  The ALJ denied all of Plaintiffs’ requests on the basis there was no authority under the 

District’s rules or SOAH’s rules to certify an issue to the District and converting an interim order to 

a final proposal was disruptive to the process at SOAH.25    

18. The ALJ held a contested case hearing on Aqua’s protest of End Op’s Applications on 

February 11, 2014.26  During the contested case hearing, End Op agreed to reduce it permit 

Applications from 56,000 acre-feet to 46,000 acre-feet.27  On April 10, 2104, the ALJ issued a 

Proposal for Decision recommending the District deny Plaintiffs standing and approve End Op’s 

Applications reduced to 46,000 acre-feet with the conditions recommended by the General Manager 

and other special conditions agreed to by End Op and Aqua.28   

 
 
 
 
 
 
 

                                                
22 AR No. 22 at BCAR 001422-001424. 
23 AR No. 23. 
24 AR No. 23. 
25 AR No. 24. 
26 AR No. 77 at BCAR 002196-002198; AR No. 78 at BCAR 002234.   
27 AR No. 77 at BCAR 002196, 002212-002213; AR No. 78 at BCAR 002234.   
28 AR No. 78 at BCAR 002234-002235.   
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D. By unanimous vote, the District denied Plaintiffs’ request for party status and 
adopted the ALJ’s Findings of Fact and Conclusions of Law on standing. 

 
19. On August 1, 2014, Plaintiffs filed a motion requesting that the District reject the findings 

and conclusions recommended by the ALJ and remand the matter to SOAH for another contested 

case hearing on End Op’s Applications with Plaintiffs as parties.29   

20. On August 13, 2014, the District held a final hearing on End Op’s Applications.30 After 

hearing oral arguments regarding Plaintiffs’ claim that they should be found to have standing and the 

ALJ’s recommendation to grant End Op L.P.’s Applications for operating and a transport permits 

with certain conditions, the District deferred the decision on both issues and voted unanimously to 

continue the final hearing to September 10, 2014.31 

21. On September 10, 2014, the District voted unanimously to adopt the ALJ’s findings, 

conclusions and recommendation in Order No. 3 and to deny Plaintiffs party status.32  After taking 

this action, the District voted to remand the case back to SOAH for further evidentiary fact finding 

on issues related to beneficial use.33 

22. Plaintiffs filed a motion for rehearing and a request for written findings and conclusions on 

September 30, 2014.34  The District did not take any action on Plaintiffs’ motion or request.35  

Plaintiffs filed their petition for judicial review in this Court on November 7, 2014.36   

23. On January 19, 2015, the District issued an order denying party status to Plaintiffs and 

adopting the findings of fact and conclusions of law in the ALJ’s Order No. 3 (the “District’s 

                                                
29 AR No. 30. 
30 AR No. 33. 
31 AR No. 77 generally and at BCAR 002230-002231. 
32 AR No. 78 at BCAR 002234-002235. 
33 AR No. 78 at BCAR 002235. 
34 AR No. 35. 
35 AR No. 36. 
36 See Plaintiffs’ Petition for Judicial Review on docket sheet in this cause. 
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Decision”).37  On February 20, 2015, Plaintiffs contend they re-filed their request for judicial 

review.38 

24. During the full day hearing at SOAH and the extensive briefing filed in connection with 

same, Plaintiffs raised the Day case only insofar as Plaintiffs argued groundwater ownership per se 

constituted a personal justiciable interest necessary to confer standing to participate in a hearing on a 

contested application and ownership distinguished them from the general public.39 Plaintiffs never 

raised correlative rights during the proceedings at SOAH.40 Likewise and more importantly, 

Plaintiffs failed to raise correlative rights in their Motion for Rehearing to preserve the issue for 

appeal and even fail to mention it in their Petition for Judicial Review.41   Plaintiffs’ Motion for 

Rehearing merely states the District erred without providing the legal basis for error warranting 

reversal or remand.42  Plaintiffs argue for the first time in their Initial Brief that the District’s 

Decision is wrong based on the principles of correlative rights, is not reasonably supported by 

substantial evidence, and is arbitrary and capricious.43   

 
 
 
 
 
  

                                                
37 AR No. 36. 
38 Plaintiffs filed a petition for judicial review on Feb. 20, 2015. Plaintiffs’ Initial Brief at ¶ 26.  End 
Op only recently learned of the second petition as Plaintiffs did not serve End Op or otherwise give 
End Op notice of the second appeal notwithstanding End Op’s intervention in this cause.  End Op 
has filed a motion to intervene in the second appeal.  
39 AR No. 36 at BCAR 001808-001809. 
40 AR No. 17, 19, 23, 28, 30, 32. 
41 AR No. 35 Plaintiffs also argued impacts on surface water during the proceedings at SOAH but 
have waived the issue by not preserving it for error in their Motion for Rehearing. 
42 AR No. 35. 
43 Plaintiffs’ Initial Brief at pp. 4, 24. 
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E. The District Has Not Issued a Final Decision on End Op’s Applications and is Still 
Considering the ALJ’s Proposal for Decision Including the Remand Proposal for 
Decision. 

 
25. The ALJ held a full evidentiary hearing on the issues remanded on November 7, 2014. The 

ALJ issued a proposal for decision on the remand issues on February 25, 2015. 44    

Following issuance of the ALJ’s Proposal for Decision on Remand, the District’s Board held a 

meeting on June 24, 2015 to consider both of the ALJ’s Proposals for Decision.  After argument from 

counsel, the Board voted unanimously to continue the hearing to allow time for the Board to have 

questions answered by its counsel.45 

26. The District’s Board reconvened the hearing on September 9, 2015, during which counsel 

for the District presented a settlement proposal between the District and End Op. The settlement 

proposal, among other conditions, would authorize the production of 46,000 acre-feet of 

groundwater in a phased approach calling for tests to be run at certain phases to determine the 

impact of End Op’s actual production on the aquifer levels before authorizing additional production 

and obligating End Op to participate in and fund a monitoring well system. The Board voted to 

accept the settlement proposal and authorized its lawyer to work with End Op and the General 

Manager’s lawyers to put the terms in the proposal into a formal settlement agreement to be 

reviewed and potentially agreed to at a later date.46  

27. As of the date of this filing, no formal agreement has been presented to the District’s board 

for approval.  The District’s Board held a meeting on October 7, 2015, to consider End Op’s 

                                                
44 See End Op’s Response to Plaintiffs’ Motion to Stay and for Injunctive Relief in this cause and 
Exhibit 4 attached thereto. 
45 See End Op’s Response to Plaintiffs’ Motion to Stay and for Injunctive Relief in this cause and 
Exhibit 5 attached thereto- a true and correct copy of the transcript from the hearing on June 24, 
2015 at 31:3-32:24.   
46 See End Op’s Response to Plaintiffs’ Motion to Stay and for Injunctive Relief in this cause and 
Exhibit 6 attached thereto, a true and correct copy of the transcript from the hearing on September 
9, 2015 at 17:6-18:24. 
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Applications and went into Executive Session as permitted by law.47 No further formal action has 

occurred.  

III. SUMMARY OF EVIDENCE IN THE ADMINISTRATIVE RECORD 

28. The full day of testimony on standing heard by the ALJ can be distilled into the following 

key evidence, which serves as the basis for the ALJ’s Order No. 3 and the District’s Decision. 

29. Plaintiff ES:  ES is a nonprofit organization that owns approximately one fourth (1/4) of an 

acre of land in the District worth approximately $2,000.00.48  ES has no well and no intention to drill 

a well.49  ES cannot drill a water well on its property under the District’s rules.50  ES could only drill 

a non-exempt well under the District’s rules if it obtains a variance.51  The wells nearest to ES’s 

property are in the Calvert Bluff formations.52  If ES were to drill a well in the Simsboro it would 

cost approximately $40,000.00.53 As a non-profit, ES would need to carefully consider whether the 

organization would be willing to spend $40,000 to drill a Simsboro well on property that is worth 

$2,000.54  ES testified that its interest is distinct from the general public in that it owns land in the 

District.55  ES made comment at the public hearing on End Op’s Applications, which the District 

considered.56   

                                                
47 See End Op’s Response to Plaintiffs’ Motion to Stay and for Injunctive Relief in this cause and 
Exhibit 7 attached thereto, a true and correct copy of the District’s agenda for the October 7, 2015 
Board Meeting. 
48 AR No. 38 at BCAR 001646, 001649, 001652-001653; AR No. 70. 
49 AR No. 38 at BCAR 001650-001654. 
50 AR No. 38 at BCAR 001651-001652, 001775-001777. 
51 AR No. 38 at BCAR 001651-001652, 001775-001777. 
52 AR No. 38 at BCAR 001775-001776; AR No. 70. 
53 AR No. 38 at BCAR 1775-1780; AR No. 70. 
54 AR No. 38 at BCAR 001653. 
55 AR No. 38 at BCAR 001656. 
56 AR No. 38 at BCAR 001658-001659, 001978; AR No. 56. 
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30. Plaintiff Brown: Brown has no wells withdrawing from the Simsboro member of the aquifer.  

Brown has a well on her property that was dug by hand in the 1950s but is no longer operational.57 

Brown has one operational well that was drilled in the 1970’s and is used for domestic and 

agricultural purposes.58  The agricultural use is associated with grazing cattle owned by family 

members who do not reside on the property. 59 Neither well has been or is registered with the 

District.60 Brown does not participate in the District’s voluntary Well Watch Program designed to 

detect declines in aquifer.61 The wells nearest to Brown’s property are in the Queen City and Carrizo 

formations. 62 If Brown were to drill a well in the Simsboro it would cost $150,000.00.63  Brown 

made public comments at the hearing on End Op’s Applications, which the District considered.64  

Brown also protested another application and cannot ascertain what impact would be attributed to 

End Op’s permits versus Forestar’s permits or any other permit holders.65   

31. Plaintiff Meyer: Meyer has no wells or applications on file to drill wells.66 Meyer may file an 

application in the future but only after he finds a driller and obtains the funds necessary to drill a 

well.67   The wells nearest to Meyer’s property are in the Sparta, Carrizo, and Lower Wilcox 

                                                
57 AR No. 38 at BCAR 001675. 
58 AR No. 38 at BCAR 001675. 
59 AR No. 38 at BCAR 001678-001679. 
60 AR No. 38 at BCAR 001675-001676. 
61 AR No. 38 at BCAR 001675-001676.  
62 AR No. 38 at BCAR 001677-001678, 001775-001776; AR No. 70. 
63 AR No. 38 at BCAR 0016780-001682; AR No. 70. 
64 AR No. 56. 
65 AR. No. 38 at BCAR 001673. 
66 AR No. 38 at BCAR 001688-001689. 
67 AR No 38 at BCAR 001693. 
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formations. 68 The cost for Meyer to drill a Simsboro well varies upward to $250,000.000.69  Meyer 

did not make public comment at the hearing.70   

32. Plaintiff Hanna: Hanna has no wells or applications on file to drill wells.71 Hanna’s only use 

of water is for personal consumption.72 Hanna resides in Aqua’s service area and obtains all water 

from Aqua and sees no need to drill a well as long as he resides in Aqua’s service area. 73 Hanna 

could not state any interest that is different than any other landowner in the District.74  Hanna did 

not make public comment at the hearing.75  The wells nearest to Hanna’s property are in the Carrizo 

and Lower Wilcox formations. 76 The cost for Hanna to drill a Simsboro well varies upward to 

$150,000.00.77   

33. Plaintiffs’ Expert: Rice was retained a week or two before the hearing.78 Rice never visited 

Plaintiffs’ properties or conducted surveys as to whether there were wells on the respective 

properties, and if so, in which formation.79 Rice conducted no analysis as to potential impacts to 

specific wells, if any, on or near Plaintiffs’ property.80   Rice conducted no analysis relative to any 

drawdown solely associated with End Op’s pumping.81  Rice conceded that drawdown from End 

Op’s pumping would not prevent Plaintiffs from drilling wells in future or from having access to 

                                                
68 AR No. 38 at BCAR 001785-001786; AR No. 70. 
69 AR No. 38 at BCAR 001775-001776; AR No. 70. 
70 AR No. 38 at BCAR 001688-1689; AR No. 56. 
71 AR No. 38 at BCAR 001699; AR No. 70. 
72 AR No. 38 at BCAR 001699-001700. 
73 AR No. 38 at BCAR 001699-001700. 
74 AR No. 38 at BCAR 001698-001702. 
75 AR No. 56. 
76 AR No. 38 at BCAR 001787-001788: AR No. 70. 
77 AR No. 38 at BCAR 001787-001788: AR No. 70. 
78 AR No. 38 at BCAR 001717. 
79 AR No. 38 at BCAR 001717-001718. 
80 AR No. 38 at BCAR 001717-001719, 001721. 
81 AR No. 38 at BCAR 001718-001719, 001721. 
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water.82 Rice further conceded that the only potential effect is increased pumping costs (not amount 

of or access to water).83  Rice concedes that any impacts of drawdown in Plaintiffs’ wells, if they had 

any, would be from local production in those particular aquifers, not the Simsboro.84  Rice 

acknowledged that the District sets desired future conditions and drawdown conditions separately 

for each aquifer.85 Rice acknowledged that the modeled drawdowns on which he based his opinions 

are of all pumping for the District (not limited to End Op or specific to particular wells) assuming 

100% of pumping, 100% of time.86 Rice has done no modeling of any potential adverse impact 

associated with End Op’s proposed pumping and concedes that you should not use the model to 

predict drawdowns at a particular well site.87  Rice concedes that if there is no well, there can be no 

adverse impact.88 

34. End Op’s Expert: Keester has studied the Simsboro and other aquifers within the formation 

since 2005 and has been involved in End Op’s well project including well field design since 2007.89 

Keester, on behalf of End Op, conducted the most thorough analysis of the Simsboro, which 

included a pumping test in the Simsboro and an analysis of the impact of the levels in the Simsboro 

and other aquifers based on the pumping in the Simsboro.90  Keester testified that the District sets 

different desired future conditions for each layer because each layer or formation within the aquifer 

is distinct and with no detectable hydrogeological connections.91 Keester testified that pumping from 

the Simsboro has very minimal, if even detectable, effect on the water levels in aquifers lying above 

                                                
82 AR No. 38 at BCAR 001719-001720. 
83 AR No. 38 at BCAR 001723-001724. 
84 AR No. 38 at BCAR 001720-001721. 
85 AR No. 38 at BCAR 001722. 
86 AR No. 38 at BCAR 001722-1727. 
87 AR No. 38 at BCAR 001716-001727, 001729, 001742, 001746. 
88 AR No. 38 at BCAR 001746. 
89 AR No. 38 at BCAR 001757-001758, 001769. 
90 AR No. 38 at BCAR 001762-001764. 
91 AR No. 38 at BCAR 001762, 001766-1767. 
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and over the Simsboro (where the one Plaintiff with a well is located).92 Keester testified that the 

District’s rules only required End Op to give notice of the hearing on its Application to adjacent 

landowners or those owners with wells within 5,000 feet, and Plaintiffs did not qualify for such 

notice.93  Keester opined that the District’s rules did not require End Op to give notice to Plaintiffs 

because Plaintiffs were too far away from End Op’s well field for there to be any detectable impact 

at Plaintiffs’ respective properties even if they did have wells.94 Keester testified that the drawdowns 

relied on Mr. Rice as projected by the GAM overestimate drawdown in the Simsboro among other 

formations.95 

IV. STANDARD OF REVIEW 

A. In a Contested Groundwater Application Referred to SOAH, a Groundwater District 
Reviews the ALJ’s Proposal for Decision for Misapplication of Law or Rules and 
Errors in Fact Before Issuing a Final Decision. 

  
35. The Administrative Procedure Act (the “APA”) sets out the standard by which a 

groundwater district reviews an ALJ’s Proposal for Decision on a contested application referred to 

SOAH. 96   

36. Pursuant to section 2001.058(e) of the APA, the District may vacate or modify an order 

issued by the ALJ, if the District determines that:   

(1)  that the administrative law judge did not properly apply or interpret applicable 
law, agency rules, written policies provided under Subsection (c), or prior 
administrative decisions; 
 
(2)  that a prior administrative decision on which the administrative law judge relied 

                                                
92 AR No. 38 at BCAR 001762, 001766-1767. 
93 AR No. 38 at BCAR 001774-001775. 
94 AR No 38 at BCAR 001762, 001766-001770, 001775, 001785-00178, 001976; AR No. 70, 75.  
95 AR. No. 38 at BCAR 001781. 
96 TEX . GOV ’T CODE  § 2001.058(e); see also F. Scott McCown and Monica Leo, When Can an 
Agency Change the Findings or Conclusions of an Administrative Law Judge, Part Two, 51 Baylor 
L. Rev. 63 (Winter, 1999); When Can an Agency Change the Findings or Conclusions of an 
Administrative Law Judge, 50 Baylor L. Rev. 65 (Winter 1998). 
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is incorrect or should be changed;  or 
 
(3)  that a technical error in a finding of fact should be changed. 
 
Tex. Gov’t Code § 2001.058(e). 

37. The District carefully considered the ALJ’s findings and conclusions under the standard set 

out in Section 2001.058(e) of the APA in a full hearing and voted unanimously to adopt the ALJ’s 

Order No. 3.97  Plaintiffs filed a motion for rehearing, and after having had another opportunity to 

reconsider, the District chose not to reconsider its decision and denied the motion for rehearing by 

operation of law.98 

38. The District’s refusal to grant a rehearing does not constitute arbitrary and capricious action 

warranting a reversal by a district court, unless a clear abuse of discretion is demonstrated.99 

B. In a Petition for Judicial Review under Chapter 36, the Reviewing Court Must Apply 
the Substantial Evidence Rule. 

 
39. In an administrative appeal of a groundwater matter, Chapter 36 mandates that a reviewing 

court apply the substantial evidence rule as defined by Section 2001.174 of the Texas Government 

Code.100 In the petition for review under Chapter 36, the “burden of proof is on the petitioner, and 

                                                
97 AR No. 33, 36, 37. 
98 AR No. 35, 36. 
99 R.D. Oil Co. v. R.R. Comm’n, 849 S.W.2d 871, 875 (Tex. App.—Austin 1993, no writ.); Tex. State 
Bd. of Dental Exam’rs v. Silagi, 766 S.W.2d 280, 285 (Tex. App.—El Paso 1989, writ denied). 
100 Tex. Gov't Code § 2001.174; R.R. Comm‘n of Tex. v. Torch Operating Co., 912 S.W.2d 790, 792-93 
(Tex. 1995).   This standard applies to all courts reviewing a decision by a groundwater conservation 
district.  Guitar Holding Co., L.P. v. Hudspeth Cty. Underground Water Conservation Dist. No. 1, 263 S.W.3d 
910, 917 (Tex. 2008) (De novo review is applied only if an action is challenged on the ground that 
the groundwater district has acted beyond its statutory authority). Plaintiffs do not provide any 
substantive arguments explaining how or why the District has exceeded its statutory authority and 
do not argue that de novo review applies.  Plaintiffs’ mere reference in its request for relief in its 
Initial Brief that the District exceed its authority with no other argument or substantiation in the 
body of the pleading is not sufficient to trigger de novo review.  See, e.g., Guitar Holding, 263 S.W.3d 
at 918; Guitar Holding Co., L.P. v. Hudspeth Cty. Underground Water Conservation Dist. No. 1, 209 S.W.3d 
146, 158 (Tex. App. 2006), rev'd, 263 S.W.3d 910 (Tex. 2008) (wherein the respective Courts analyze 
substantive arguments raised in the body of the pleadings). 
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the challenged law, rule, order or act shall be deemed prima facie valid.”101  Thus, the District’s 

Decision is presumed valid and Plaintiffs bear the burden of showing that it was not reasonably 

supported by substantial evidence or was otherwise arbitrary or capricious. 

40. Section 2001.174 of the Texas Government Code states as follows:  

If the law authorizes review of a decision in a contested case under the substantial evidence 
rule or if the law does not define the scope of judicial review, a court may not substitute its 
judgment for the judgment of the state agency on the weight of the evidence on questions 
committed to agency discretion but: 
 
(1) may affirm the agency decision in whole or in part; and 

 
(2) shall reverse or remand the case for further proceedings if substantial rights of the 
appellant have been prejudiced because the administrative findings, inferences, conclusions, 
or decisions are: 
 

(A) in violation of a constitutional or statutory provision; 
 
(B) in excess of the agency's statutory authority; 
 
(C) made through unlawful procedure; 
 
(D) affected by other error of law; 
 
(E) not reasonably supported by substantial evidence considering the reliable and 
probative evidence in the record as a whole; or 
 
(F) arbitrary or capricious or characterized by abuse of discretion or clearly 
unwarranted exercise of discretion. 

 
Tex. Gov't Code Ann. § 2001.174 (West). 
 

41. The substantial evidence rule dictates that the District's Decision be upheld as long as “there 

is some reasonable basis in the record for the action taken,” regardless of whether the District 

                                                
101 Tex. Water Code § 36.253; Tex. Gov't CODE ANN. § 2001.174; Hammack v. Public Util. Comm'n 
of Texas, 131 S.W.3d 713, 725 (Tex. App.—Austin 2004, pet. denied). 
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reached the “correct” conclusion102—i.e., whether the evidence as a whole is such that reasonable 

minds could have reached the same conclusion the agency reached.103  Under the substantial 

evidence rule, the reviewing court is not to substitute its judgment on the credibility or weight of the 

evidence for that of the District.104    

42. An administrative agency's interpretation of its own regulations or rules is entitled to 

deference by a court.105 An agency's interpretation of its own rules is arbitrary and capricious, or an 

abuse of discretion, only when the agency “fails to follow the clear, unambiguous language of its 

own regulations.”106  The question is not whether the reviewing court finds the agency's 

interpretation to be “wise, desirable, or even necessary,” but whether such agency interpretation is 

reasonable.107  

C. Issues on Appeal are Limited to Those Raised in the Motion for Rehearing.  

43. The procedural prerequisites to an appeal of a final decision are mandatory and 

jurisdictional; they cannot be waived and must be strictly followed.108  The appealing party must have 

                                                
102 R.R. Comm’n of Tex. v. Torch Operating Co., 912 S.W.2d 790, 792 (Tex. 1995); see also Tex. Gov't 
Code § 2001.174(2)(E) (stating that a court shall reverse an administrative decision only if it is “not 
reasonably supported” by evidence). 
103 Dotson v. Tex. State Bd. of Med. Exam’rs, 612 S.W.2d 921, 922 (Tex. 1981); Tex. State Bd. of Dental 
Exam’rs v. Sizemore, 759 S.W.2d 114, 116 (Tex. 1988). 
104 City of El Paso v. Pub. Util. Comm'n, 883 S.W.2d 179, 185 (Tex.1994); see also Tex. Gov't CODE 
ANN. § 2001.174. 
105 Pub. Util. Comm'n of Tex. v. Gulf States Utils. Co., 809 S.W.2d 201, 207 (Tex. 1991); Calvert v. Kadane, 
427 S.W.2d 605, 608 (Tex. 1968); SWELI LP v. R.R. Comm'n of Tex., 314 S.W.3d 253, 260 (Tex. App. 
- Austin 2010, pet. denied); Guitar Holding Co. v. Hudspeth Cnty. Underground Water Conservation Dist. 
No. 1, 209 S.W.3d 172, 180 (Tex. App. - El Paso 2006), rev'd on other grounds, 263 S.W.3d 910 (Tex. 
2008) (applying rule specifically to groundwater conservation districts). 
106 See Bexar Metro. Water Dist. v. Tex. Comm'n on Envtl. Quality, 185 S.W.3d 546, 550-51 (Tex. App.—
Austin 2006, pet. denied); see also Gulf States, 809 S.W.2d at 207. 
107 Tex. Workers' Comp. Comm‘n v. Patient Advocates of Tex., 136 S.W.3d 643, 659 (Tex. 2004). 
108 TEX . GOV’T  CODE  § 311.034; Prairie View A&M Univ. v. Chatha , 381 S.W.3d 500, 514-15 
(Tex. 2012). 
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filed a motion for rehearing, and an appeal is limited to matters raised in the motion for rehearing.109  

To preserve the issue for review, the party must state in the motion for rehearing the particular issue 

the party asserts was error and the legal basis on which the claim rests.110  A motion for rehearing 

must notify the District of error and the legal basis claimed so that the District can either correct or 

defend the error.111   

44. Plaintiffs have not properly preserved the issue of correlative rights in this appeal as 

Plaintiffs do not identify or even refer to correlative rights as a basis for error in the Motion for 

Rehearing or even the Petition for Judicial Review for that matter.  Instead, Plaintiffs raise 

correlative rights as a basis for error for the first time in their Initial Brief and do not cite any legal 

basis supporting their position that they have not waived the issue on appeal.112 

45. Plaintiffs’ Motion for Rehearing is also deficient because it fails to identify the legal basis on 

which the claims rest (i.e., the basis for reversal or remand under Section 2001.174 including the 

District’s Decision is in violation of constitutional or statutory provision, in excess of statutory 

authority, made through unlawful procedure, affected by other error of law, not reasonably 

supported by substantial evidence or arbitrary or capricious).113  Instead, Plaintiffs’ Motion for 

                                                
109 Hill v. Bd. Of Trs. Of the Ret. Sys. Of Tex., 40 S.W.3d 676 (Tex. App.—Austin 2001, no pet.); Burke 
v. Cent. Educ. Agency, 725 S.W.2d 393 (Tex. App.—Austin 1987, writ ref’d n.r.e.). 
110 Entergy Gulf States, Inc. v. Public Util. Comm'n of Tex., 173 S.W.3d 199, 210 (Tex. App.–Austin 2005, 
pet. denied) (“The motion for rehearing must be sufficiently definite to allow the agency to cure the 
error or defend the order.... To preserve the issue for review, the party must state in the motion for 
rehearing the particular issue the party asserts was error and the legal basis upon which the claim 
rests.”); De La Garza v. Texas Dep't of Ins., No. 03-11-00869-CV, 2015 WL 1285702, at *3 (Tex. App. 
Mar. 19, 2015). 
111 Suburban Util. Corp. v. Pub. Util. Comm’n, 652 S.W.2d 358, 365 (Tex. 1983); Hamamcy v. Tex. State 
Bd.  of Med. Exam’rs, 900 S.W.2d 423, 425 (Tex. App.—Austin 1995, writ denied). 
112 Plaintiffs’ Initial Brief, p. 27 at n. 132 wherein Plaintiffs merely state the conclusion with no legal 
support.  
113 AR. No. 35; Entergy Gulf States, Inc. v. Public Util. Comm'n of Tex., 173 S.W.3d 199, 210 (Tex. App.–
Austin 2005, pet. denied) (“The motion for rehearing must be sufficiently definite to allow the 
agency to cure the error or defend the order.... To preserve the issue for review, the party must state 
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Rehearing merely states the District erred without providing the legal basis for error warranting 

reversal or remand.114  This brief and response address the argument that the District’s Decision is 

not reasonably supported by substantial evidence and is otherwise arbitrary and capricious.115   

D. Plaintiffs’ Arguments that Standing is Analyzed under a Motion for Summary 
Judgment Standard With Burden on Party Challenging Standing are Contrary to All 
Law.  

 
46. Plaintiffs argue that standing in this administrative appeal presents an issue of subject matter 

jurisdiction for this court that can be evaluated under a motion for summary judgment standard with 

the person challenging standing in the position of a movant for summary judgment.116  Plaintiffs’ 

arguments are contrary to all law.  Plaintiffs rely on Texas Association of Business v. Texas Air Control 

Board and Texas Department of Parks and Wildlife v. Miranda.  Both of these suits analyze a plaintiff’s 

standing in the context of bringing an original suit against a state agency that is typically immune 

from suit unless expressly waived.  In an original suit, a plaintiff’s standing to bring suit can implicate 

a court’s subject matter jurisdiction.  In this administrative appeal, there is no question Plaintiffs’ 

appeal of a final order is reviewable by this court.  In other words, just because the underlying issue 

in this administrative appeal relates to whether Plaintiffs could be a party in a contested case hearing 

does not mean that law on standing to bring an original suit applies particularly where there is 

express contrary law.  There is no question an administrative appeal of a person’s right to protest a 

                                                                                                                                                       
in the motion for rehearing the particular issue the party asserts was error and the legal basis upon 
which the claim rests.”); De La Garza v. Texas Dep't of Ins., No. 03-11-00869-CV, 2015 WL 1285702, 
at *3 (Tex. App. Mar. 19, 2015). 
114 AR No. 35 generally and the request for relief section. 
115 As previously stated, Plaintiffs failed to preserve the legal basis for error on appeal.  Assuming the 
Court will not dismiss the entire appeal, the brief assumes the Court will entertain argument on 
substantial evidence and arbitrary and capricious basis because although Plaintiffs provide a laundry 
list of all the basis for reversal under Section 2001.174 (e) in the Petition for Judicial Review, 
Plaintiffs only provide argument as to substantial evidence and arbitrary and capricious in Plaintiffs’ 
Initial Brief. See Plaintiffs’ Initial Brief on pp. 4, 13, 24. 
116 Plaintiffs’ Initial Brief at ¶ 34. 
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groundwater application is governed by Chapter 36 and the substantial evidence rule with all the 

burden on Plaintiffs.117   

V. ARGUMENT AND AUTHORITIES 

47. Plaintiffs argue the District provided two “insufficient reasons” for denial of Plaintiffs’ party 

status—(1) The District asserted that in order to show injury, Plaintiffs were required to 

demonstrate that they are using or intend to use groundwater drawn from the Simsboro Aquifer 

through ownership of a well in the Simsboro or plans to exercise their rights in the Simsboro; and 

(2) the drawdowns in the Simsboro Aquifer resulting from End Op’s permit assuredly impacted all 

landowners in the District, and thus Plaintiffs’ interests are common to the general public.118  

Plaintiffs argue for reversal and/or remand because the District’s Decision is not reasonably 

supported by substantial evidence and/or is arbitrary and capricious.119  As set forth in detail below, 

the District’s Decision is reasonably supported by substantial evidence and not arbitrary or 

capricious.   

48. The District’s Decision to deny Plaintiffs party status should be affirmed in whole for the 

following reasons: 

1. The District Did Not Err in Adopting the ALJ’s Order No. 3 Because The District 
Reviewed the Order Under the Required Legal Standard Before Issuing the Decision. 
 

2. Plaintiffs Only Challenge the District’s Factual Determinations Relative to Standing And 
This Court Cannot Substitute Its Own Judgment for the District’s Judgment on the 
Credibility and Weight Afforded to the Factual Evidence. 
 

3. Concluding, as Plaintiffs Do, that Land Ownership Alone Confers Automatic Standing 
to Participate in an Applicant’s Contested Case Would Render Chapter 36 and the 
District’s Rules Meaningless. 

                                                
117 Tex. Water Code § 36.253; Tex. Gov't CODE ANN. § 2001.174; Hammack v. Public Util. Comm'n 
of Texas, 131 S.W.3d 713, 725 (Tex.App.—Austin 2004, pet. denied); Guitar Holding Co., L.P. v. 
Hudspeth Cty. Underground Water Conservation Dist. No. 1, 263 S.W.3d 910, 917 (Tex. 2008). 
118 Plaintiffs’ Initial Brief at p. 2. 
119 See supra section IV.C and n. 114. 
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4. Plaintiffs Misconstrue Day and Waived Argument on Correlative Rights.  

 
5. The District’s Decision is Reasonably Supported by Substantial Evidence. 

 
6. The District’s Decision Was Not Arbitrary or Capricious and Plaintiffs are Not 

Prejudiced Nor Have Their Due Process Rights Been Violated. 
 
A. The District Did Not Err in Adopting the ALJ’s Order No. 3 Because The District 

Reviewed the Order Under the Required Legal Standard Before Issuing the 
Decision. 

 
49. The District referred the issue of Plaintiffs’ standing to SOAH “because the determination 

of standing is a very fact-specific inquiry,”120 and Plaintiff ES agreed “fact-specific issues were best 

dealt with by the ALJ at SOAH.”121 The undisputed facts heard by the ALJ regarding Plaintiffs’ wells 

or lack thereof, use/non-use of groundwater and intent to use groundwater in the Simsboro were 

determinative of whether Plaintiffs met the affected persons standard established by Chapter 36.122   

The ALJ found that the record did not demonstrate that Plaintiffs had standing to participate as 

parties in the contested case hearing under § 36.415(b). 123  

50. The District is authorized to change a finding of fact or conclusion of law made by the ALJ, 

or may vacate or modify an order issued by the ALJ, if the District determines that:   

(1)  that the administrative law judge did not properly apply or interpret 
applicable law, agency rules, written policies provided under Subsection 
(c), or prior administrative decisions; 
 

                                                
120 AR No. 37 at BCAR 001586 at lines 18-23 (Ms. Melvin, the District’s attorney stated: “So I 
recommend that you rule that those are timely. But then you send the issue of whether or not these 
persons have standing to request party status to SOAH because in each case, this is going to be very 
fact specific.  And that will provide everyone with time to make their case about standing.”). 
121 AR No. 37 at BCAR at 001594 at lines 14-18 (ES’s lawyer recognized standing is fact-specific 
inquiry and presiding ALJ would be making determinations based on evidence- “And if you are 
referring it to deal wit the fact-specific issues once it is at SOAH, I think that’s best dealt with by the 
administrative law judge than trying to burden you with accepting evidence and deciding on 
evidence here this evening.”). 
122 AR No. 22 at BCAR 001422-1424. 
123 AR No. 22 at BCAR 001422-1424. 
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(2)  that a prior administrative decision on which the administrative law 
judge relied is incorrect or should be changed; or 
 
(3)  that a technical error in a finding of fact should be changed.124 

 

51. Before issuing a decision, the District held a full hearing at which the District considered 

whether the ALJ properly applied or interpreted the applicable law, the District’s rules, or prior 

administrative decisions in Order No 3 and found that he did.125  The District also considered 

whether there was any error in a finding of fact relative to Order No. 3 and found none.126  At the 

District level hearing, Plaintiffs argued that the District should not adopt Order No. 3 because they 

disagreed with the specific facts as applied to the law, but Plaintiffs did not argue that the District 

would not and did not comply with the standard of review in Section 2001.058(e) by adopting Order 

No. 3.127  And Plaintiffs do not now argue that the District did not adhere to the standard under 

Section 2001.058(e) in issuing the Decision.128 

52. After careful consideration and unanimous vote, the District adopted the findings and 

conclusions in the ALJ’s Order No. 3 as its final Decision.129  The District also reconsidered the 

Decision after Plaintiffs filed their Motion for Rehearing and declined to reconsider.130 

53. Because Chapter 36 mandates that the District review Order No. 3 under the standard in 

Section 2001.058(e) before issuing a final decision, and the District did so with no complaints from 

Plaintiffs otherwise, the District could not and did not err.      

                                                
124 Tex. Gov’t Code § 2001.058(e).  
125 AR No. 33, 34, 77, 78.  
126 AR No. 77 at BCAR 002197-2203, 2229-2232. 
127 AR No. 77 at BCAR 2188-2191. 
128 See generally AR No. 35, Plaintiffs’ Petition for Judicial Review and Initial Brief. 
129 AR No. 33, 34, 36, 77, 78.  
130 AR No. 35, 36. 
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B. Plaintiffs Only Challenge the District’s Factual Determinations Relative to Standing 
And This Court Cannot Substitute Its Own Judgment for the District’s Judgment on 
the Credibility and Weight Afforded to the Factual Evidence. 

 
54. Under Chapter 36, the legal test for whether a person may participate as a party in a 

contested case hearing is whether the person has a “personal justiciable interest related to a legal 

right, duty, privilege, power, or economic interest that is within a district’s regulatory authority and 

affected by a permit or permit amendment application, not including persons who have an interest 

common to members of the public.”131 The District found that this test embodies constitutional 

standing principles, and Plaintiffs do not disagree with that legal conclusion.132 Thus, the parties 

agree that a person seeking party status must establish: 

 (1) an “injury in fact” from the issuance of the permit as proposed—an invasion of 
a “legally protected interest” that is (a) “concrete and particularized” and (b) “actual 
or imminent, not conjectural or hypothetical”; 
 
(2) the injury must be “fairly traceable” to the issuance of the permit as proposed, as 
opposed to the independent actions of third parties or other alternative causes 
unrelated to the permit; and 
 
(3) it must be likely, and not merely speculative, that the injury will be redressed by a 
favorable decision on its complaints regarding the proposed permit (i.e., refusing to 
grant the permit or imposing additional conditions).133 
 

55. As correctly noted by ES and the District as the basis for referring the issue of Plaintiffs’ 

request for party status to SOAH, the determination of party status is a very fact-based and specific 

inquiry.134  The ALJ heard the evidence and issued findings and conclusions, which the District then 

reviewed for errors before adopting in full in the Decision. 135 

                                                
131 TEX. WATER CODE ANN. § 36.415(b)(2).   
132 AR No. 36, incorporating AR No. 22; Plaintiffs’ Initial Brief at p. 14. 
133 In the City of Waco v. Tex. Comm’n on Envt. Quality, 346 S.W.3d 781, 791-92, 802 (Tex. App.—
Austin 2011), reversed on other grounds, 413 S.W.3d 409 (Tex. 2013). 
134 AR No. 37 at BCAR 001586 at lines 18-23 (Ms. Melvin, the District’s attorney stated: “So I 
recommend that you rule that those are timely. But then you send the issue of whether or not these 
persons have standing to request party status to SOAH because in each case, this is going to be very 
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56. Under substantial evidence review, the reviewing court is prohibited from substituting its 

judgment for the District’s “as to the weight of the evidence on questions committed to agency 

discretion.”136 The District “is the sole judge of the weight to be accorded the testimony of each 

witness,”137 and “may accept or reject in whole or in part the testimony of the various witnesses who 

testify.138”  

57. Because the substantial evidence standard precludes the Court from substituting its own 

judgment for that of the District’s as to the credibility and weight of the evidence and that is the 

crux of Plaintiffs’ complaints, the reviewing Court must defer to the District and affirm its Decision.   

C. Concluding, as Plaintiffs Do, that Land Ownership Alone Confers Automatic 
Standing to Participate in an Applicant’s Contested Case Would Render Chapter 36 
and the District’s Rules Meaningless. 

 
58. Plaintiffs argue that, because section 36.002 acknowledges that a landowner owns the 

groundwater beneath his land, all landowners automatically satisfy the injury-in-fact requirements for 

standing under section 36.415(b)(2) based on ownership alone.139  Although section 36.002 mirrors 

the common law that a landowner owns the groundwater beneath the property, it does not establish 

                                                                                                                                                       
fact specific.  And that will provide everyone with time to make their case about standing.”), BCAR 
001594 at lines 14-18 (ES’s lawyer recognized standing is fact-specific inquiry and presiding ALJ 
would be making determinations based on evidence- “And if you are referring it to deal wit the fact-
specific issues once it is at SOAH, I think that’s best dealt with by the administrative law judge than 
trying to burden you with accepting evidence and deciding on evidence here this evening.”). 
135 AR No. 38, AR No. 22, 29, 33, 34, 36, 77, 78.  
136 Pioneer Nat. Res. USA, Inc. v. Pub. Util. Comm'n of Texas, 303 S.W.3d 363, 367 (Tex. App.—Austin  
2009, no pet.); Cities of Abilene v. Public Util. Comm'n, 146 S.W.3d 742, 748 (Tex. App.—Austin 2004, 
no pet.). 
137 Pioneer Nat. Res. USA, Inc. v. Pub. Util. Comm'n of Texas, 303 S.W.3d 363, 367 (Tex. App.—Austin 
2009, no pet.); Central Power & Light Co. v. Public Util. Comm'n, 36 S.W.3d 547, 561 (Tex. App.—
Austin 2000, pet. denied), 
138 Pioneer Nat. Res. USA, Inc. v. Pub. Util. Comm'n of Texas, 303 S.W.3d 363, 367 (Tex. App.—Austin 
2009, no pet.); Cities of Corpus Christi v. Public Util. Comm'n, 188 S.W.3d 681, 695 (Tex. App.—Austin 
2005, pet. denied). 
139 Plaintiffs’ Initial Brief at p. 16. 
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the requirements for standing.140  In fact, section 36.002 expressly states that this acknowledgement 

of ownership of groundwater rights “does not entitle a landowner to the right to capture a specific 

amount of groundwater below the surface of that landowner’s land…” or does not “require that a 

rule adopted by a district allocate to each landowner a proportionate share of available groundwater 

for production from the aquifer based on the number of acres owned by the landowners.”141  Thus, 

although section 36.002 recognizes the interplay between groundwater ownership and groundwater 

regulation, it is only relevant to standing by identifying landowners as the regulated community. This 

is evidenced in the limitations the Legislature expressly set out in section 36.002 despite its 

acknowledgement of ownership of groundwater rights and the strikingly different language the 

Legislature uses in describing the requirements for participation in a contested case hearing.142   

59. The Legislature empowered groundwater districts with the regulatory powers to manage, 

preserve, and conserve groundwater for the benefit of all landowners in a district.143  The Legislature 

mandated that districts adopt rules for the permit process that include public comment.144  The 

District’s rules require the applicant to give formal notice to all adjacent landowners and those with 

wells within 5,000 of the proposed well location recognizing that these landowners are those most 

likely to be able to meet the requirement of particularized injury necessary to obtain standing.145  

60. The District’s management plan embodies these principles and the regulatory powers 

authorized to it by the Legislature as shown in the excerpts below. Further, the District’s 

management plan specifically identifies landowners as the regulated community.  

                                                
140 Tex. Water Code §§ 36.002; 36.415; City of Waco v. Tex. Comm’n on Envt. Quality, 346 S.W.3d 781, 
791-92, 802 (Tex. App.—Austin 2011), reversed on other grounds, 413 S.W.3d 409 (Tex. 2013). 
141 Tex. Water Code § 36.002((b)(1), (d)(3). 
142 Tex. Water Code §§ 36.002; 36.415. 
143 Tex. Water Code § 36.101. 
144 Tex. Water Code § 36.113. 
145 AR No. 55 at Rule 14.3(C)(3). 
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The District’s mission is to conserve, preserve and protect interests in 
groundwater in Bastrop and Lee counties, while addressing statutory goals and 
requirements.  In fulfilling its mission, the District will endeavor to manage 
groundwater to meet demands on a sustainable basis, by which the District means 
development, use, and reasonable long-term management of groundwater 
resources so that those resources can continued to be used by future 
generations.146 
 
Groundwater resources within the District are of vital importance to the 
residents and businesses in Bastrop and Lee counties and effectively 
constitute the only water source of water available for most of the District. The 
District was created to provide for the conservation, preservation, protection, 
recharging and prevention of waste of groundwater within the two counties, while 
complying with statutory requirements. 147  
 
To the extent consistent with statutory goals and requirements and with its 
DFCs, the District will attempt to manage District aquifers on a sustainable 
basis. The District defines sustainability as development, use, and reasonable 
long-term management of groundwater resources so that those resources 
can continue to be used by future generations.148 
 
The District will treat all citizens equally. The District may exercise its discretion 
to consider unique situations or local conditions and the potential for adverse 
economic and environmental consequences, guided by this Management Plan, and 
such exercise of discretion shall not be construed as limiting the power and authority 
of the District.149 
 

61. In sharp contrast to the broad powers conferred to districts and the mandate to adopt rules 

that provide for notice and public comment in the permit process, the Legislature mandated that 

districts adopt rules “that limit participation in a hearing on a contested application to persons who 

have a personal justiciable interest related to a legal duty, privilege, power, or economic interest that 

is within the district’s regulatory authority and affected by a permit or permit amendment 

application, not including persons who have an interest common to members of the public.”150 

                                                
146 AR No. 69 at BCAR 002115. 
147 AR No. 69 at BCAR 002116. 
148 AR No. 69 at BCAR 002116. 
149 AR No. 69 at BCAR 002117. 
150 TEX. WATER CODE ANN. § 36.415(b)(2).   
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62. The Legislature intended to restrict the right to request and participate in a contested case 

hearing and directed groundwater districts to adopt rules in accordance, which the District did.  The 

District adopted Rule 14.3(D)(3), which is identical to the language in Chapter 36.151 The District’s 

rules are considered prima facie valid.152  

63. The Legislature did not use the term “landowner” or “owner” in the section outlining the 

standing requirements like the Legislature did in section 36.002.153  Likewise, although the District’s 

Rules define “landowner” and “owner of land,” the District did not use those terms to define who is 

entitled to a contested case hearing.154  Along those lines, the District’s Rules only require the 

applicant to send formal notice to adjacent landowners or those with wells within 5000 feet, as 

opposed to all landowners155 because those are the wide net of Landowners that could potentially be 

affected by the application as opposed to all landowners.156 Plaintiffs were not among the 

landowners to which End Op was required to give notice.157 

64. Under the rules of statutory interpretation, a statute is read as a whole and words may not be 

interpreted as useless or a nullity.158 Plaintiffs’ contention that groundwater ownership alone 

automatically confers a right to contest an application when the Legislature and the District 

expressly did not give the right to all landowners, violates the rules of statutory construction and 

renders Chapter 36 and the District’s Rules meaningless.  Plaintiffs’ argument that every landowner 

in the District should have the right to contest an application because every landowner will be 

potentially impacted by pumping within the District is akin to complaining about the District’s 

                                                
151 AR No. 55 at Rule 14.3(D)(3). 
152 TEX. WATER CODE ANN. § 36.253).   
153 TEX. WATER CODE ANN. § 36.002. 
154 AR No. 55 at Section 1 (Definitions).   
155 AR No. 55 at Rule 14.3(C)(3). 
156 AR No. 38 at BCAR 001774-001775. 
157 AR No. 38 at BCAR 001774-001775. 
158 Tex. Gov.’t Code Chapter 31 (the Code Construction Act).  



 
 

 
 

 
 

29 

Rules. Plaintiffs’ argument is also analogous to complaints about air quality.  Everyone is affected by 

air quality but the general effect is not enough to establish a specific injury to protest.   Plaintiffs’ 

general concern that groundwater owners’ rights are being deprived and divested unless all 

groundwater owners are able to protest an application ignores the District’s regulatory mission 

defined by the Legislature and embodied in the District’s management plan.159   

65. The question to be addressed in a contested case hearing is whether the application of the 

District’s rules are inadequate to protect some peculiar special interest that should be addressed in 

permit conditions.160  When presented with a specific injury uncommon to the regulated community 

as a whole, the District has an opportunity to redress it in permit conditions.161  In contrast, the 

injury that Plaintiffs claim is nothing more than impact of the District’s rules on the groundwater 

resource in general. Impacts on the groundwater resource in general are addressed through the 

mechanisms provided under sections 36.1082 and 36.1083 by filing a petition of inquiry regarding a 

district’s compliance with its management plan or appealing the District’s desired future 

conditions.162  Under the Plaintiffs’ argument, any landowner in the two counties covered by the 

District would have standing – an absurd result rendering Section 36.415 meaningless.   

66. Plaintiffs commit a mere one sentence to the notion that potential drainage of Plaintiffs’ 

groundwater rights constitutes the justiciable interest necessary to confer standing.163  The aquifer is 

not a depletable source incapable of recharge like an oil and gas reservoir.164  Further, the collective 

                                                
159 Tex. Water Code §§ 36.101, 36.113, 36.002(b)(1), (d)(3); AR No. 69. 
160 Tex. Water Code § 36.415. 
161 AR. No. 55 at Rules 5.2, 5.3(B), (D), and 14.4. 
162 Tex. Water Code §§ 36.1082, 36.1083. 
163 Plaintiffs’ Initial Brief at p. 23. 
164 Edwards Aquifer Authority v. Day, 369 S.W.3d 814, 831 (Tex. 2012). 



 
 

 
 

 
 

30 

impact from any production is addressed by the District’s management plan, which includes the 

prevention of waste.165 

D. Plaintiffs Misconstrue Day and Waived Argument On Correlative Rights.   
 

67. As previously stated in Section IV.C., Plaintiffs waived argument on correlative rights. 

68. Even if Plaintiffs have preserved arguments on correlative rights, Plaintiffs misconstrue 

Day.166  Plaintiffs extend and misapply the dictum in Day analyzing whether the Edwards Aquifer 

Authority’s denial of an applicant’s groundwater permit in the amount requested constituted a 

“taking” to the analysis for standing of a third party seeking participation in a contested case 

hearing.167 The ultimate issue in Day was whether landowners have a constitutionally protected 

interest in groundwater that is compensable under the takings clause of the Texas Constitution, 

among other related issues such as defining groundwater ownership rights within the confines of 

determining whether a constitutional taking has occurred if an applicant’s rights are deprived.168 Day 

does not address or even mention the factors necessary for a third party to participate in a contested 

case hearing on an applicant’s permit.169  For this reason alone, Plaintiffs’ extension of Day to this 

case is misplaced and not instructive. 

69. In Day, the Texas Supreme Court did hold that as a common law issue of first impression, 

each owner of land owns separately, distinctly, and exclusively all groundwater under his land.170  

This holding and any dictum, however, do not support Plaintiffs’ notion that acknowledgement of 

absolute ownership in place automatically confers standing to protest any application pending before 

the District. In fact, the Texas Supreme Court went to great lengths to explain all the different 

                                                
165 AR No. 69 at BCAR 002115; AR No. 55 at Rule 5.2(C)(5). 
166 Edwards Aquifer Authority v. Day, 369 S.W.3d 814 (Tex. 2012). 
167 Edwards Aquifer Authority v. Day, 369 S.W.3d 814, 838 (Tex. 2012). 
168 Edwards Aquifer Authority v. Day, 369 S.W.3d 814 (Tex. 2012). 
169 Edwards Aquifer Authority v. Day, 369 S.W.3d 814 (Tex. 2012). 
170 Day, 369 S.W.3d at 814. 
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regulatory powers groundwater districts have the right to exercise and that Section 36.002 is the 

interplay of ownership and the regulatory oversight.171  Although the Supreme Court acknowledged 

that groundwater ownership is a real property interest governed by the common law principles of 

ownership in place, the Supreme Court did not require groundwater districts to acknowledge 

correlative rights.172  This is due, in part, to the different regulatory goals between the Railroad 

Commission and the local groundwater districts. Groundwater districts have management powers to 

conserve, preserve and manage the resource unlike the Railroad Commission where the purpose is 

to deplete the resource and whose oversight of oil and gas is merely to ensure that each owner gets a 

fair share before it is depleted.173  This explains why there are virtually no contested case hearings at 

the Railroad Commission relative to complaints on the merits as each owner only gets his/her fair 

share of the depletable, nonrenewable resource.  Instead, the Supreme Court acknowledged a 

groundwater district’s management power and that an aquifer is a replenishable, rechargeable, 

renewable source.174   

70. Regardless of what the Texas Supreme Court did or did not say in its lengthy opinion, there 

is no legal support in Day for the leap Plaintiffs make by translating an absolute right of groundwater 

ownership in place to an automatic right to protest each and every pending application on that basis 

alone.  As previously mentioned, there is no support for Plaintiffs’ leap in Chapter 36 as the 

Legislature expressly limited the right.  Further, if the Texas Supreme Court intended for Day to 

extend so far, it would have said so in Tex. Comm’n on Envt. Quality v. City of Waco, decided in 2013 (a 

year after the Day case) that actually analyzes the legal test for standing to contest an application.175  

                                                
171 Day, 369 S.W.3d at 834-837. 
172 Day, 369 S.W.3d at 834-837. 
173 16 Tex. Admin. Code Chapter 3 (Rules 3.1-3.107). 
174 Day, 369 S.W.3d at 814, 834-837. 
175 Tex. Comm’n on Envt. Quality v City of Waco, 413 S.W.3d 409 (Tex. 2013). 
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Instead, the Supreme Court in Tex. Comm’n on Envt. Quality v. City of Waco engaged in a lengthy 

analysis of the enabling statutes and district rules conferring the right to protest and ultimately 

concluded that standing to protest was not authorized under the rules.176  Curiously, nowhere in this 

opinion does the Texas Supreme Court raise the issue of ownership alone conferring an automatic 

right to protest each and every application.177   

E.  The District’s Decision is Reasonably Supported by Substantial Evidence. 
 
71. Plaintiffs identify five reasons they contend the District’s Decision is “contrary to the 

applicable evidentiary standard—”178 arguing in essence the District’s decision is not reasonably 

supported by substantial evidence.  First, Plaintiffs argue that the District’s finding that Plaintiffs 

make no use of the impacted groundwater was unjustified.179 Second, Plaintiffs argue that the 

potential diminution in Plaintiffs’ groundwater assets as a result of the issuance of the permit sought 

constitutes a concrete and particularized injury, even without the existence of a pump or current 

use.180  Third, Plaintiffs argue that the District failed to recognize the potential injury to Plaintiffs’ 

groundwater rights as a unique injury to real property.181  Fourth, Plaintiffs argue they demonstrated 

an injury to their correlative rights in the Simsboro.182  Fifth, Plaintiffs argue that Plaintiffs’ injury is 

                                                
176 Tex. Comm’n on Envt. Quality v City of Waco, 413 S.W.3d 413-425 (Tex. 2013). 
177 Although TCEQ v. City of Waco dealt with surface water, the process by which standing was 
analyzed (step by step process through enabling statute and district rules) and whether standing to 
protest is automatically conferred based on ownership is the same. 
178 As previously stated in Section IV.C, this legal basis is one of the two Plaintiffs may have 
preserved on appeal.  
179 Plaintiffs’ Initial Brief at pp. 24-25. 
180 Plaintiffs’ Initial Brief at p. 25-26. 
181 Plaintiffs’ Initial Brief at p. 26. 
182 Plaintiffs’ Initial Brief at p. 27.  As previously stated, Plaintiffs waived argument on correlative 
rights. Further, even assuming Plaintiffs’ argument on page 27 is true in that Plaintiffs have 
correlative rights, Plaintiffs have not established how this is the type of injury necessary to confer 
standing as opposed to a general concern the District addresses through its overall mission and 
regulatory policy in the Management Plan.  For example, conservation and prevention of waste are 
first and foremost in the District’s mission and all permits include conditions that disallow waste. 
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not common to the general public.183  For the reasons stated below, the District’s Decision is 

reasonably supported by substantial evidence, and the evidence and law do not support Plaintiffs’ 

five arguments.  

72. The relevant inquiry on review is whether the District’s Decision is reasonably supported by 

substantial evidence giving deference to the agency's determination. 184 Substantial evidence does not 

mean a large or considerable amount of evidence but requires only “such relevant evidence as a 

reasonable mind might accept as adequate to support a [finding] of fact.” 185 

73. The test outlining Plaintiffs’ burden is undisputed.186 Each Plaintiff must show an injury that 

is (i) concrete and particularized and actual or imminent, (ii) fairly traceable to the proposed permit 

as opposed to the independent acts of third parties or unrelated causes, and (iii) it would be likely 

and not merely speculative that the injury would be redressed through a favorable decision on the 

complaint.187   

74. Heat and United Copper are instructive on the analyzing the injury in fact test.188 In these two 

cases, the injury or “potential harm” that conferred standing was established through proof of 

potential injury unique to each complainant and different from the general public. In United Copper, 

the injury that conferred standing was data indicating that lead and copper particulate would increase 

at complainant’s home and his son’s school combined with the fact that complainant and his son 

                                                
183 Plaintiffs’ Initial Brief at pp. 27-28 
184 AEP Texas Commercial & Indus. Retail Ltd. P'ship v. Pub. Util. Comm'n of Texas, 436 S.W.3d 890, 904-
05 (Tex. App.—Austin 2014, no pet.). 
185 AEP Texas Commercial & Indus. Retail Ltd. P'ship v. Pub. Util. Comm'n of Texas, 436 S.W.3d 890, 904-
05 (Tex. App.—Austin 2014, no pet.). 
186 Plaintiffs’ Initial Brief at pp. 14-15. 
187 City of Waco v. Tex. Comm’n on Envt. Quality, 346 S.W.3d 781, 791-92, 802 (Tex. App.—Austin 
2011), reversed on other grounds, 413 S.W.3d 409 (Tex. 2013). 
188 United Copper Industs., Inc. v. Grissom, 173 S.W.3d 797 (Tex. App.—Austin 2000, pet. dism’d);  Heat 
Energy Advanced Tech. v. West Dallas Coalition for Envt. Justice, 962 S.W.2d 288 (Tex. App—Austin 1998, 
pet. denied). 
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suffered from serious asthma.189  In Heat, the injury that conferred standing was established through 

facts that the facility emitted odors combined with the allegations that the complainant’s house was 

very close to the factory and complainant could detect odors.190  Plaintiffs have not presented such 

specific, unique injuries nor does the record support any finding of such specific injury.  

75. No Plaintiff has established that his or her property is uniquely situated near End Op’s such 

that he/she would experience an injury other than one common to all landowners in the District.191 

End Op was not required to give any Plaintiff notice of its applications as no Plaintiff is an adjacent 

property owner or a person with a registered or permitted well within 5,000 feet including Brown’s 

unregistered wells that are more than 7 miles from End Op’s well site.192  Plaintiffs, therefore, at the 

outset, cannot establish unique circumstances regarding location or impact as set out in United Copper 

and Heat.    

76. ES is not even close to proving a specific injury in fact that is traceable and redressable. ES 

does not own a well and has no existing use and offered no specific analysis with regard to its 

property.193 ES cannot drill an exempt well and can only drill a non-exempt well if it obtains a 

variance.194 It is impossible for the claimed drawdown impacts to adversely affect ES’s groundwater 

ownership interests when it cannot drill a groundwater well- a point conceded by Plaintiffs’ expert.195  

77. Just like ES, Meyer and Hanna do not have wells.196 Hanna sees no need to drill a well so 

long as Aqua Water Supply Corporation is his service provider, and Meyer has not filed permit 

                                                
189 United Copper, 17 S.W.3d at 803-804.   
190 Heat, 962 S.W.2d at 295.   
191 See summary of evidence in the administrative record in supra Section III. 
192 AR No. 38 at BCAR 001774-001775. 
193 AR No 38 at BCAR 001650-001654. 
194 AR No. 38 at BCAR 001651-001652, 001775-001777. 
195AR No. 38 at BCAR 001646, 001649, 001652-001653; AR No. 70; AR No. 38 at BCAR 001746. 
196 AR No 38 at BCAR 001688-001689, 001699; AR No. 70. 
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applications and has made no plans to do so.197  Thus, the same arguments made regarding ES 

lacking a legally protected interest that may give rise to a personal justiciable interest and a specific 

injury apply to Meyer and Hanna.   

78. Although Brown has two wells, neither are registered with the District or monitored by the 

District’s Well Watch program and the hand-dug well is not operational.198 Despite having an 

operational well that allegedly services four households, Brown provided no evidence on the amount 

of use or depth of the operating well nor has her expert conducted any analysis with regard to 

potential impact on Brown’s well likely to be caused by End Op’s permits.199  Given the depth of the 

wells of Brown’s neighbors and that one is hand-dug, Brown’s wells are not in the Simsboro 

formation and they are located more than seven miles from the nearest proposed End Op well.200 

79. Assuming Plaintiffs did drill wells despite having no present intent to do so, the most logical 

formation is that of their neighbor’s well, none of which are in the Simsboro.201  Keester testified 

that the aquifers are not hydrogeologically connected.202  Drilling wells in the Simsboro would be  

expensive and unnecessary.203  As such, if Plaintiffs were to drill a well close on their property they 

would likely not drill in Simsboro. Even if Plaintiffs were willing to spend the money for Simsboro 

wells, there is no denial of access to their fair share of water (i.e., correlative rights)- a point 

Plaintiffs’ expert concedes.204 The only potential impact is increased pumping costs but that is de 

                                                
197 AR No 38 at BCAR 001693, 001699-001700. 
198 AR No. 38 at BCAR 001675-001676. 
199 AR No. 38 at BCAR 001788-001789; AR No. 38 at BCAR 001673-001678, 001775-001776; AR 
No. 70. 
200 AR No. 70; AR No. 38 at BCAR 001788-001789. 
201 AR No. 70; AR No. 38 at BCAR 001762, 001766-1767. 
202 AR No. 38 at BCAR 001762, 001766-1767. 
203 AR No. 70; AR No. 38 at BCAR 001762, 001766-1767. 
204 AR No. 38 at BCAR 001723-001724. 
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minimis compared to cost incurred to drill a Simsboro well.205  As End Op’s expert testified, if a well 

were drilled in the Simsboro, which is not the likely case for any Plaintiffs, drawdown would not 

require drilling a deeper well as any drawdown would occur within the casing (i.e., the Simsboro 

formation does not move).206 Thus, the argument that drawdown of water in the Simsboro would 

necessitate the drilling of deeper wells is inconsistent with the undisputed record. 

80. The District’s own modeling on which Plaintiffs’ expert, Rice, relies are aquifer wide impacts 

that do not isolate impacts solely attributable to End Op’s proposed pumping and are not indicative 

of specific impacts.207  A general allegation that drawdown will occur in the Simsboro if End Op’s 

applications are granted is merely a prediction based upon certain inputs into an uncertain 

mathematical model and does not establish as required by Chapter 36, specific injury for a non-well 

owner or a well-owner producing groundwater from an entirely different formation.208  Plaintiffs’ 

alleged injury is not just shared by many others, but by the entire regulated community of 

landowners within the District’s jurisdiction and are addressed by the District’s regulatory mission 

and management plan.   

81. Plaintiffs’ reliance on Andrade for the proposition that their injury is not common with 

general public is misplaced.209 The standing test utilized in determining whether citizens of Travis 

County had standing to sue the Texas Secretary of State Andrade alleging that her certification of an 

electric voting system violated the Election Code and the Texas Constitution is distinct from the test 

utilized to establish standing of a third party to participate in a contested case hearing on a 

                                                
205 AR No. 38 at BCAR 001723-001724. 
206 AR No. 38 at BCAR 001762, 001766-1767. 
207 AR No. 38 at BCAR 001718-001727. 
208 AR No. 38 at BCAR 001722-1727. 
209 Andrade v. NAACP of Austin, 345 S.W.3d 1, 7 (Tex. 2010) (internal citations omitted). 
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groundwater permit.210 In Andrade, the Texas Supreme Court noted that “[t]o deny standing to 

persons who are in fact injured simply because many others are also injured, would mean that the 

most injurious and widespread Government actions could be questioned by nobody.”211  The 

distinction here is that none of Plaintiffs demonstrated an injury under the applicable test212 as 

opposed to denying standing because too many persons were injured.   

F. The District’s Decision Was Not Arbitrary or Capricious and Plaintiffs are Not 
Prejudiced Nor Have Their Due Process Rights Been Violated. 

 
82. Plaintiffs argue the District’s Decision is arbitrary and capricious213 because it was premised 

on an analysis that improperly failed to recognize the significance of Plaintiffs’ absolute ownership 

of the groundwater beneath their property, and which improperly characterized Plaintiffs’ interests 

as common to the general public.214 

83. An agency's interpretation of its own rules is arbitrary and capricious, or an abuse of 

discretion, only when the agency “fails to follow the clear, unambiguous language of its own 

regulations.”215  An agency acts arbitrarily if it makes a decision without regard for the facts, if it 

relies on fact findings that are not supported by any evidence, or if there does not appear to be a 

rational connection between the facts and the decision. 216 

84. The District’s decision is not arbitrary and capricious, or an abuse of discretion, because the 

District reviewed the ALJ’s Order No. 3 under the proper legal standard without complaint and 

                                                
210 AR No. 22 at BCAR 1416. 
211 Andrade v. NAACP of Austin, 345 S.W.3d 1, 7 (Tex. 2010) (internal citations omitted). 
212 AR No. 22 at BCAR 1416. 
213 As previously stated in Section IV, this legal basis is one of the two Plaintiffs may have preserved 
on appeal. 
214 Brief at pp. 3-4, ¶ 6. 
215 See Bexar Metro. Water Dist. v. Tex. Comm'n on Envtl. Quality, 185 S.W.3d 546, 550-51 (Tex. App. - 
Austin 2006, pet. denied); see also Gulf States, 809 S.W.2d at 207. 
216Heritage on San Gabriel Homeowners Ass'n v. Texas Comm'n on Envtl. Quality, 393 S.W.3d 417, 423 
(Tex. App.—Austin 2012, pet. denied).  



 
 

 
 

 
 

38 

followed all of the District rules and mandates in Chapter 36 in making the Decision. Chapter 36 

and the District’s rules are clear on what legal interest is required to confer standing and Plaintiffs do 

not dispute the applicable legal test. Plaintiffs’ complaints center on their contention that the District 

“failed to recognize” or “improperly characterized” certain evidence.   The District’s decision is only 

arbitrary if it ignores facts, relies on facts not supported by any evidence, or if there is no rational 

connection between the facts and the Decision.217  Neither of these are the case. The Decision is 

more than reasonably supported by the evidence with a rational connection between the facts and 

the decision.  The District did not ignore the facts presented by Plaintiffs but rather gave them the 

weight it deemed appropriate (e.g., groundwater ownership is but one factor to consider in the 

standing test not the only factor)— a matter within the District’s sole discretion and not to be 

second guessed by a reviewing court.   

85. Plaintiffs’ due process rights have not been violated and they have not otherwise been 

prejudiced because a contested case hearing was held on the issues raised by Plaintiffs and a 

substantial record was developed on the impact of the production sought in the permit application 

on aquifer levels and drawdown, the very issues Plaintiffs raise.218 Although no direct evidence of 

specific impacts with regard to Plaintiffs was presented, the record does include direct evidence on 

any impacts to Aqua, the largest water utility provider in the area, and other landowners who have a 

well in the Simsboro or are within one mile of End Op’s proposed well field.219  The record also 

demonstrates that End Op’s pumping will not unreasonably affect existing groundwater and surface 

water users or existing permit holders220 such that Plaintiffs who did not have wells or have not 

provided evidence on impacts associated with their wells cannot be unreasonably affected.  

                                                
217 Id. 
218 AR No. 77 at BCAR 002196-002198; AR No. 78 at BCAR 002234.   
219 AR No. 77 at BCAR 002196-2197, 002203-2213.   
220 AR No. 77 at BCAR 002196-2197, 002203-2213. 
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Plaintiffs’ interests, therefore, were addressed at the contested case hearing and are now moot.  

Further, Plaintiffs’ general concerns on collective impact and potential waste are addressed in the 

District’s management plan.221 

86. End Op, on the other hand, will be greatly prejudiced if it must repeat the entire contested 

case hearing process again after having applications pending for almost nine years and already 

participated and paid for one full contested case hearing and a remand hearing.  

VI. REQUEST FOR RELIEF 

End Op respectfully requests the Court to: 

(1) affirm the District’s final order denying Plaintiffs’ party status in whole; 

(2) enter judgment against Plaintiffs on their petition for judicial review; and 

(3) award End Op such other and further relief to which it is entitled.  

Respectfully submitted, 
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