APPLICATIONS OF END OP, § BEFORE THE LOST PINES
L.P. FOR OPERATING PERMITS § GROUNDWATER
AND TRANSFER PERMITS § CONSERVATION DISTRICT

ENVIRONMENTAL STEWARDSHIP’S REPLY TO END OP, L..P.’S RESPONSE
TO REQUESTS FOR PARTY STATUS

Contrary to the assertions in the Response filed by End Op, L.P., a person with a
sufficient interest may be granted party status in a contested case hearing held by the Lost
Pines Groundwater Conservation District, and Environmental Stewardship holds such an
interest.

I. Under the applicable law, a person is not required to timely request a
contested case hearing in order to participate as a party in a contested
case hearing.

End Op asserts that a person must have previously filed a timely request for contested
case hearing in order to be granted party status in a contested case hearing held by a
groundwater district. Notably, this claim is not accompanied by any reference to either a
rule or statute establishing such a requirement.

It is fundamental that an agency decision is arbitrary if the agency does not consider a
factor the Legislature directed it to consider, considers an irrelevant factor, or weighs
relevant factors but reaches a completely unreasonable result.' At Texas Water Code §
36.415(b)(2) the Legislature has established the limitations which apply to participation
in a contested case hearing;:

[A] district shall . . . limit participation in a hearing on a contested case

application to persons who have a personal justiciable interest related to a
legal right, duty, privilege, power, or economic interest that is within a

' City of El Paso v. Public Util. Comm’n, 883 S.W.2d 179, 184 (Tex. 1994).
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district’s regulatory authority and affected by a permit or permit
amendment application, not including gersons who have an interest
common to members of the general public.
Nowhere does this statute provide that participation in a hearing on a contested
application is limited to persons who have previously submitted a request for a contested
case hearing. Where the Legislature intends to make participation in a contested case
hearing conditional on a person’s prior submission of a hearing request, it knows how to
make this a requirement.’

If Lost Pines Groundwater Conservation District were to deny Environmental
Stewardship’s request for party status based on a finding by the District that
Environmental Stewardship had not filed a timely hearing request, then the District’s
decision would be premised on a factor that the Legislature has not established. Such
reliance on an exfra-statutory factor is by its very nature arbitrary.

The imposition of a requirement that a person previously submit a timely hearing
request as a prerequisite to party status is also contrary to the District’s own rules. As
previously noted, Rule 14.3(E)(1) establishes certain decisions which the Board may
make in considering a hearing request. Under Rule 14.3(E)(1)(a), the initial decision is
whether to grant or deny the hearing request. Under Rule 14.3(E)(1)(b), a separate

decision is the designation of parties to the hearing. If participation in a contested case

hearing as a party were limited to only those persons who filed a hearing request that was

2 Tex. Water Code § 36.415(b)(2).

3 See, e.g., Section 1 of Committee Substitute for Senate Bill 957, g3Hd Regular Session of the
Texas Legislature, seeking to add Tex. Gov’t Code § 2001.306 to provide that a person may join
as a party to a contested case hearing only if the person requested a contested case hearing in
compliance with any applicable deadlines established by TCEQ rule.
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granted by the Board, then Rule 14.3(E)(1)(b) would be wholly superfluous, as the
decision on the hearing requests would be determinative of the parties to the hearing.

11. Environmental Stewardship has standing.

End Op’s challenge to Environmental Stewardship’s standing should also be rejected.
As an initial matter, Environmental Stewardship has not sought, and is not seeking
associational standing. Accordingly, such issues are irrelevant.

Environmental Stewardship holds a vested property interest in the groundwater
beneath its property that will be potentially impacted by the issuance of the permits which
End Op seeks. Whether Environmental Stewardship has yet exercised its right to drill a
well into the groundwater beneath its property does not diminish Environmental
Stewardship’s interest in protecting this right. End Op alleges that this interest will not be
impacted based on End Op’s contention that the District’s own modeling demonstrating
the existence of an impact beneath Environmental Stewardship’s property is simply
wrong. In doing so, End Op raises an issue going to the magnitude of the impact of its
wells that is appropriate for consideration perhaps during the hearing on the merits. It is
improper to deny a request for party status premised on the resolution of such a fact
question involving the merits of the application at issue. At the early stage of
determining a party’s standing, the person seeking party status need only raise a genuine

fact issue on the question, and the available evidence is to be construed in the light most



favorable to the person seeking standing.! It is unquestionable that information
developed by the District itself indicates the potential for the End Op permits to have an
impact on groundwater levels beneath Environmental Stewardship’s property that would
adversely impact Environmental Stewardship’s right to access and utilize this

groundwater.

PRAYER
For these reasons, Environmental Stewardship maintains its request that it be
granted party status in any hearing held with regard to End Op’s pending applications
now before the board, and each other matter in which Environmental Stewardship has

requested party status.
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Y City of Waco v. Tex. Comm’n on Envil. Quality, 346 S.W.3d 781 (Tex. App.—Austin 2011, pet.
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Miranda, 133 S.W.3d 217 (Tex. 2004).
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