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APPLICATIONS OF END OP, LP. FOR  §

OPERATING PERMITS AND TRANSFER  § BEFORE THE LOST PINES
PERMITS § GROUNDWATER CONSERVATION
§ DISTRTICT

[O ENVIRONMENTAL STEWARDSHIP'S

"] MPROPER AND UNTIMELY REQUEST FOR PARTY STATUS IN
ANY CONTESTED CASE HEARING

End Op, L.P. (“End Op”) files this Response to Environmental Stewardship’s (“ES”)
Improper and Untimely Request for Party Status in Any Contested Case Hearing on End Op’s
fourteen (14) pendmg applications (“Apphcanons”) and respectfully shows the following:

On May 8, 2013, ES ﬁled a request fo be designated as a party in any contested case
hearing held on End Op’s applications. ES’s request should be denied because it was not proper
or timely, and cven if it was. pfoper and tlmely, 'ES does not have standing to request or

participate in a contested case heanng as set forth below

1. - ES’s Improper and Untimely Request for Party Status Should Be Denied.

ES’s May 8, 2013 request for party status was not proper or timely, does not comply with
the Lost Pines Groundwater District’s (“District™) Rules, and should not be considered - except
to be denied. Because it fails on its face to comply with the requirements for seeking party status,
the General Manager should dispose of the request administratively by advising ES that its
request is improper, not timely and will' not be considered further. There is no need for Board
action on the request, other than possibly an information item to the Board that the District
received an improper, untimely, noncompliant. request for party status. If Board action is
necessary,’ e.g., to consider an. appeal- by ES  of the Genera] Manager’s administrative
determination that the request for party status-was improper and not filed timely, then the Board

should consider ES’s request/appeal at the May 15, 2013 preliminary hearing the Board
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previously scheduled.' The Board, theréafter, should deny ES’s improper and untimely request
for the following reasons: |

A. ES’s Request Was Not Proper or Tiﬁely.

If the District receives a timely request for a contested case hearing, Rule 14.3(E) permits
the District to schedule a preliminary hearing at which the Board may designate the parties in the
contested case hearing. ES is attempting to be designated as a party even thought it did not file a
timcly. request for a contested case hearing. To be designated as a party to a contested case
hearing, that person must have filed a timely request for a contested case hearing. In other
words, in a groundwater district proceeding, a person cannot be designated as a party in a
contested case hearing unless that person filed a timely request for a contested case.

This is true even for a groundwater district proceeding conducted by the State Office of
Hearing Examiners (*SOAH”).> The District’s Rules, Chapter 36 of the Texas Water Code,
certain subchapters of the Administrative Procedure Act, and SOAH's procedural rules (Chapter
155 of the Texas Administrative Code) govem a groundwater district proceeding conducted by
SOAH, none of which permit a person who did not file a timely request for a contested case
hesring to be designated as a party in the contested case proceeding cOnducfad by SOAH. The
District’s Rules and Chapter 36 do not permit a gtoundwater district to designate as a party a
person who has not requested a contested case hearing. See generally Rules 14.3, 14.4 and
Chapter 36 of the Texas Water Code. Sections 36.416 and 36.418 of the Texas Water Code
expressly state that the Administrative Procedure Act, Chapter 2001 of the Texas Government

Code (the *APA”), does not govern a‘proceeding regarding a permit from a groundwater district

' The Board previously scheduled a preliminary hearing on May 15, 2013, to address Aqua Water Supply
Corporation’s (“Aqua™) timcly heanng roquest on End Op’s Applications and Aqua’s untimely hearing requests on
I-"orcstar (USA) Real Estate Group, Inc. and Lower Colorado River Authority (“LCRA") applications,
2 End Op requested that the Distast contravt.with SOAH to conduct tho contested case heuning request that was filed
titnely by Aqua.
2
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unless a groundwater district contrécts- \#ith SOAH to conduct a hearing’ and if so, only
Subchapters C, D, and F of the :APA'--\#oulc-illappiy. TEeX. WATER CODE ANN. §§ 36.4138.
Subchapters C, D, and F of the APA do not permit a groundwater distnet to designate as a party a
person who has not filed a timely request for a contested case hearing.

SOAH’s rules do not permit a groundwater district or an Administrative Law Judge
(“ALYF") in a SOAH proceeding to designate a person who has not filed a timely request for a
contested as a party in a SOAH proceeding, In fact, although SOAH proceedings are open to the
public, members of the public are only-allowed to make public comment at the hearing if public
comment is authorized by statute and the comment addresses matters pertinent to the issues in
the case. TEX. ADMIN. CODE § 155.409(c).. Public comment is not authorized by statute in this
case as public comment on End Op’s applications was open and then officially closed at the
District’s Board Meeting on April 18, 2013. -

Thus, the only proper mechanism by which ES, or any other entity or pexson, could be
designated as a party in any contested case hearing is if it filed a timely request for a contested
case hearing. Pursuant to Rule 14.3(D), the deadline for filing a request for a contested case
hearing on fnd Op's Applications Was 1o ‘later than five days before the date of the Board
meeting at which the Applications were “considered.” The Board conducted a hearing on and

considered End Op’s Applications at its April 18, 2013" Board Meeting." See Exhibit “A.”

* Section 36.418 contemplates a few other exceptions in which the APA would apply; however, those exceptions do
not apply here. e

4 The Board originally scheduled and noticed a public hearing on End Op's Applications on April 17, 2013. At the
April 17, 2013 Board Meeting, the Board ‘continued the pablic hearing on End Op’s Applications to April 18, 2013.
5 On Apri! 18, 2013, the Board conducted a public hearing on End Op's Applicutions, At the conclusion of the
public comment on the Applications, Mr. Talbot, Baard President, officially closed the public hearing on End Op’s
Applications. Counsel for End Op then prescated End Op’s Applications and took questions from the Board during
which time Aqua's request for a contested case hearing on End Op’s Applications was acknowledged. The Board
then went into Exscutive Session. When it téturmed, it considered End Op's Applications, decided u preliminary
hearing on Aqua’s request for a contested case hearing was nccessary, and set the preliminary hearing for May 13,
2013. . N - Cae

3
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copies of the agendas for the Apﬁl 17 and Aﬁril 18,2013 Board Meetmgs. April 13, 2013 is five
days prior to April 18, 2013. ES did not file a request for party status until May 8, 2013.
Because ES’s filing on May 8, 2013, was almost a month after the April 13, 2013 filing deadline
gstablished under the District’s own rules, ES’s request was not timely and should be denied.

Even if the Rules and statutes permitted the District to designate ES as a party despite
failing to file a timely request for a contested case hearing, the deadline in Rule 14.3(D) (April
13, 2013 here) would still apply. Becaﬁs¢ ES failed to make a proper or timely xequest, ES’s .
request should be denied.

B. ES had notice of End Op’s Applications and an Opportunlty To Request Party
Statyns Timely.

In 2007, End Op filed its Appiiéaﬁ@& td permit fourteen wells authorizing the drilling,
production, transport and aggrcgatmn of the wells. Pursuant to the District’s Rules and Chapter
36 of the Texab Water Code, the Dlstrlct processed End Op's Applications following the lifting of
the District’s moratorium on new wells and declared them administratively complete. See
Exhibit “B.” The District, acting ﬂﬁough jits General Manager, then directed End Op to mail
and publish notice of both the Apphcauons and the District’s plans to conduct a hearing and
consider End Op 5 AppllCdthTlS on April 1’; 2013 End Op published and mailed the notice as
prescribed by the District’s General Manager and it’s Rules at least twenty (20) days prior to the
April 17, 2013 hearing date, Copies of End Op's proof of mailed notice and the publisher’s
affidavits evidencing publication of the notice in two separate newspapers, the Bastrop
Advertiser and Giddings Times & News are attached as Exhibit “C.” Additionally, the District

properly posted its notice of the Hearing and Mesting on April 17, 2013, See Exhibit “D.”

When the District published its agenda for the April 17" Board Meeting, the agenda stated that
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the Board planned to éopﬁnuc the .heéring on End Op’s Applications to April 18, 2013. See Ex.
A

On April 17, 2013, at the dﬁly noticed location and time, the Board opened the hearing on
Eud Op’s Applications and then immediately continued the hearing including the public
comment to April 18, 2013. On April 18, 2013, at the subsequently duly noticed location and
time, the public comment on End Op’s Applications was conducted and closed. After the Board
heard statements from End Op’s counsel and asked questions of End Op’s counsel and
hydrologists, the Board went into executive session. When it returned, the Board considered End
Op’s Applications as a posted agenda item for “consideration and possible action” (Item No. 3 on
the April 18th Agenda in Ex.-A), in¢luding Aqua’s timely filed request for a contested case
hearing on End Op’s Applications, and set a preliminary hearing on Aqua’s request for May 15,
2013. Therefore, not only was public comment taken at the April 18" hearing, but the Board
farther considered and acted on End Op’s Applications when it heard statements from End Op’s
counsel, asked questions regarding same, and set a preliminary bearing to consider Aqua’s
request. Accordinply, Rule 14.3(D) applied. Rulé 14.3(D) states in plain, unambiguous Janguage
that:

A request for a contested case hearing on the Application, to be conducted under

Rule 14.4, must be made in writing and filed with the District no later than the 5th

day before the date of the Board meeting at which the Application will be
conszdered (emphasis added)

The District’s designation of 1tem N 0. 3 on the April 18" Agenda (“Consideration and
possible action on Applications of End Op, L.P. for Operatmg Permits and Transfer Permits for

14 wélls to be located in Bastrop and Lée Counties;. ), establishes that the April 18, 2013 Board

¢ The District nioved the hearing on End Op’s Appl:canons to April 18, 2013 in tesponse to requests (rom the
citizens of Les and Bastrop County that the venue in the District's notice. Giddings City Hall, was not large enough
to sccommodate all citizens seekmg 1o provide fubhc comment. In response, the Distriot continued the heanng
scheduled originally for April 17" to Apnl 18” and changed the location of the hearing on April 8% 1o the
American Legion Hall in Giddings. :

3
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Meeting was the meeting wherc End Op*s Applications for operating and transfer permits were
“considered” first in a public hearing and presentation by End Op and then as a Board agenda
item. Because the Rule does not contemplate nor require final Board action and even giving Rule
14.3(D) the broadest reading and most favorable interpretation possible, the facts clearly
demonstrate that BS’s window to request a contested case hearing or request to participate in a
contested case hearing shut five (5) days prior to April 18, 2013, or on April 13, 2013. Any
request, therefore, for a contested case hearlug or to participate in a requested case hearing,
submitted to the Board after Aprl 13, 2013 must be deemed untimely per Rule 14.3(D).
Because ES had notice and ample time to request a contested case hearing or party status and
failed to do so by the deadline, ES’s request is untimely and should be denied.

C. Granting ES’s noncompliant, untimely, improper party status request would
harm and prejudice End Op.

Granting ES’s utimely partylstatus‘ request in direct contravention of the requirements of
the District’s Rules and the Texas Water Code would harm and prejudice End Op in multiple
ways, including the following:

1) Granting ES’s untimely partj stétus request would render Rule 14.3(D), to which End
Op has relied, a nullity thersby compromising End Op’s due process rights;

2) Tt would add considerable additional delay to the delay already experienced by End
Op since filing its Applications;

3) Tt would create an absurd loophole precedent that would allow a continuous flow of
new tequests for party status to be filed even after a contested case hearing had
commenced in violation of Chapter 36 of the Texas Water Code and the District’s
Rules; and :

4) It would add substantial exbén.%e to End Op to undergo a contested case hearing with
parties who did not file requests.

I, ES Does Not Have Standing On its Own or as an Association.

If the District determines that ES’s request for party status was timely and proper, the

District should refer the issuet(‘)f"‘.v&héw’t‘h&lES has’ standing to SOAH. The District or SOAH
6
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must still deny ES’s request because it does not have standing to request or participate in a

contested case hearing,.

A, ES does not have standing on its own.

Even if ES had filed a &prop.er ami t:imely request, in order to participate in a contested
case hearing on End Op’s Applications, ES must meet the standing test set out in section
36.415(b)(2) of the Texas Water Code, as implemented by the District, which incorporates the
constitutional principles of standing applied by Texas courts, Ina proceeding regarding a permit
from a groundwater district, a distriet is required to:

litnit participation in a hearing on a contested application to persons who have a

personal justiciable interest related to a logal right, duty, ptivilege, power, or

economic interest that is within a district’s regulatory authority and affected by 2

permit or permit amendment application, not including persons wheo have an
intcrest common to members of the public. -

. TEX. WATER CODE ANN: § 36.415(b)(2).
Tn the City of Waco v. Tex. Comm'n on Envt. Quality, 346 S.W.3d 781, 791-92,
802 (Tex. App.—Austin 2011, pet. filed), the appellate court gvaluated the reference to 2
“personal justiciable interest not common to members of the general public” and held that
to establish standing under these prineiples, the protestant had to establish:
(1) an “injury in fact” from the igsuance of the pemmit as proposed-—an invasion
of a “legally protected interest” that is (a) ‘concrete and particularized” and (b)
“actual or imminent, not-conjectural or hypothetical”;
(2) the injury must be “fairly traceable™ to the issuance of the permit as proposed,
as opposed to the independent actions of third parties or other alternative causes
unrelated to the permit; and ' '
~ (3) it must be likely, and not terely speculative, that the injury will be redressed
by a favorable decision on its complaiuts regarding the proposed permit (i.e.,
refusing to grant the permit or imposing additional conditions).
The Distdict must implement its rules aceording to this standard for determining standing
in a permit procecding. Id. § 36:415(b)(2); ‘of ‘Guitar Holding Co. v. Hudspeth County
. PR B [ : | 27
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Underground Water Conserv. Dist, No. I, 263 S.W.3d 910, 918 (Tex. 2008) (District has only the
authority granted in chapter 36). Thus, only persons with a personal justiciable interest within
the District’s regulatory authority and-affccted by the permit application whe have an injury in
fact that is fairly traceable and not merely speculative may participate in a groundwater permit
hearing.

ES contends its justiciable interest stems from being an owner of real property located in
Bastrop County. ES does not have any wells nor does it have any plans to file applications fo
penmit wells. In fact, because ES’s property is a mere (.242 acres and given the District’s
spacing requirernent, ES is precluded: from drilling most cxempt and any non-exempt wells. See
Rules 3.1, 8.2. ES, therefore, has a speculative interest that is not concrete or particularized or
actual or imminent. Further, and to the: eéxtent ES could drill a well, ES’s interest is common to
members of the public as any citizen owning land in Lec or Bastrop County could allege that
he/she may file permit applications 4t some unspecified time in the future.

“Specifically, ES contends modeling performed for the District indicates that the pumping
requested in End Op’s Applications will lower water in the Simsboro Aquifer bencath ES’s
water approximately 100 feet and this- drawdown causes ES to be affected in a mauner not
common to the general public. ES’s conclusions regarding the potential draw down levels are
misguided.  First, although the GAMindicates that drawdown could be 100 feet in the
Simsboro, as the District’s hydrologist concedces, the model or GAM over-estimates draw down
impacts. Second, End Op’s hydrologists also agree that the GAM over-estimates draw down
levels and does not accurately reflect the hydraulic properties of the aquifer.

ES also contends its property is within a few hundred foot of the Colorado River and the
Lost Pines Recreational Trails along the River, both of which allegedly enhance its use and

enjoyment of its real property. If the waterlevels in any underlying aquifer are lowered by End
-
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Op’s Applications, ES contends that the water flow of the Colorado River will be impacted
thereby impacting ES’s use and enjoyment of its real property. ES’s conclusions regarding the
potential impact of the flow of the Colorado River are misguided,

First, to the extent any change in_ level of flow in the Colorado River is based upon
estimated draw down levels from the GAM, the conclusions regarding the level of flow are
flawed as the .GAM should not be used to determine river flows. One reason the GAM should

" not be nsed to monitor the level of flow in the Colorado River is because the Colorado River
flows through the Alluvium and the Alluviun is not in the GAM, Second, the level of flow of
the Colorado River is only potentiaily impacted by the Simsboro outcrop and ES’s property is
loeated about 3.5 miles southeast of the nearest mapped outcrop of the Simsboro with Aqua
owning the closest Simshoro wells.. See Exhibit E. Third, pursuant to Lower Colorado River
Authority’s recently approved Water-Managemenf Plan, the Colorado River will not expericnce
impact in the level of flow in the river as LCRA’s management plan expressly requives LCRA to
prevent impact in the level of flow in the river. See Exhibit F.

B. Standing as an Association is Not Available and Even if it were, ES has not plead
and does not have standmg as an association.

Unable to establish standmg on 1ts own, ES can only attempt to establish associational
standing on behalf of its members ES has not plead associational standing; therefore, it 1s not
entitled to establish standmg through a member of its association. Lven if ES had plead
associational standing, section 36, 415 of the Texas Water Code, stands as a major impediment,
as it does not contemplate assomauorlal standmg In fact, because there 1s no referetice to
assoc;anonal standing in sectlon 36 415 the loglcal conclumon is that the Jegislature did not
intend for associations to have stcmdmg in chapter 36 permit proceedings. Tovar v. State, 949

$.W.2d 370, 374 (Tex: App.—San Antonio 1997) aff'd, 978 S.W.2d 584 (Tex. Crim. App. 1998)
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(legislative intent may be inferred from the absence of a particular provision in a statute); Green
v. Watson, 860 S.W.2d 238, 244 (Tex. App.——Austin 1993, no writ) (intent can be inferred fxbm
the absence or presence of a particular provision in a statute). ES, therefore, cannot rely on
associational standing on behalf of its members to establish a justiciable interest.

Even if associational standing is available, ES cannot meet the requiremnents to obtain it.
In Texas “an association has standing fo sue on behalf of its members when ‘(a) its members
would otherwise have standing to sue in their own right; (b) the interests it seeks to protect are
germane to the organization’s purpose; and (¢) neither the claim asserted nor the relief requested
requires the participation of individual members in the lawsuit.”™ Tex. Assoc. of Bus. v. Tex. dir
Control Bd., 852 S.W.2d 440, 447 (Tex. 1993) (quoting Hunt v. Wash. State Apple Adver.
Comm'n, 432 U.S. 1, 9 (1988)); S. Tex. Water Auth: v. Lomas, 223 S.W.3d 304, 308 (Tex. 2007).
ES has the burden to present evidence. establishing each of these clements. See Tex. Assoc. of
Bus., 852 S.W.2d at 447-48 (noting that “the Hun test requires that TAB’s pleadings and the rest
of the record demonstrate” that TAB satisfy each of the three prongs). ES cannot establish these
standards,
[II. Reguest for Relief

End Op respectfully requests that the District provide the following relief:

() Doclare ES’s May 8, 2013; request for party status as improper and/ot untimely;

(2) Deny ES’s request for party status either bocause it was improper, untimely or
because ES lacks standing;

(3)  Upon final consideration of End Op’s Applications, grant permits as
- recommended by the District’s General Manager; and

(4) Such other and further relief as the District may find appropriate and to which
End Op is cntitled.
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Respectf‘ully submitted,
MCGINNIS, LOCHRIDGE & KILGORE, L.L.P

Russell S. Johnson
fjohnson@mecginnislaw.com

600 Congress Avenue, Suite 2600
Ausfin TX 78701

(512) 495-6074

(512) 505-6374 FAX

LsaflS. gz, (uhth pomibsm )

" Russell 8. Johnson
State Bar No. 10790550

STACEY V. Rerse Law PLLC

Stacey V. Reese
staccy@reesclawpracﬂce com
2405 W. 9 Street

Austin, Texas 78703

(512) 289-4262

(512) 233-5917 D

By:
StaceyV . R¥ese
State Bar No. 240561 88

ATTORNEYS FOR END OP L.P.

11
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Certificate of Service

I hereby certify that a true and complete copy of the foregoing *“Response to
Environmental Stewardship's Improper and Untimely Request for Party Status in Any Contested
Case Hearing” was sent, ag indicated below, to the Lost Pines Groundwater Congservation
District by e-mail and hand delivery, to the attention of its General Manager, Joe Cooper, with a
copy faxed and/or emailed to the District’s General Counsel, Robin Melvin, Counsel for
Environmental Stewardship, Eric Allmon, Counsel for Agua Water Supply Corporation, Mike
Gershon, Counsel for Forestar (USA) Real Estate Group, Inc., Edmond R. McCarthy, Jr,, and
Cenmsel for the Lower Colorado River Authority, Greg Graml, at the faxes and/or emails below,
on May@, 2013,

Lost Pines Groundwater Conservation District Via E-Mail and Hand Delivery
Attn: Mr. Joe Cooper, General Manager

908 NE J.oop 230 =

Post Office Box 1027

Smithville, Texas 78957

Telephone: (512)360-5088 - -

E-mail:lpged@lostpineswater.org

Eric M. Allmon, Envir_onmentél'Stewardship ' Via Facsimile
c/o Lowerre , Frederick, Peraies,'_‘ Allmon & Rockwell

707 Rio Grande St Ste 200 '

Austin, TX 78701

Telephone: 512-469-6000

Fax: 512-482-9348

Ms. Robin Melvin, General Counsel, LPGCD Via Fax and E-Mail
Robin Melvin

Graves Dougherty Hearon & Moody

401 Congress Avenue, Suite 2200

Austin, Texas 78701

Telephone: 512-480-56338

Fax: 512-480-5888

E-mail: melvin@gdhm.com

Mr. Michael A. Gershon, Counsel, Aqua WSC Via Fax and E-Mail
Ms. Kristen Olson Fancher

o/o Lloyd Gosselink

§16 Congress Avenue, Suite 1900

Austin, Texas 78701

Fax; (512) 322-5872

E-mail: mgershon@]glawfirm.com

Mr. Edmond R. McCarthy, Jr. Counsel Via Fax and E-Mail
Forestar (USA) Real Estate Group, Inc.

12



05/14/2013 17:13 FAX 713 B15 9583 " MCHINNIS LOCHRIDGE KILGH @014/035

711 West 7th Strect

Austin, Texas 78701

Telephone: 512-225-5606

Fax: 512.225-5565

E-mail: emccarthy@jacksonsjoberg.com

Ms: Greg Gram!, Counsel, Lower Colorado River Authority Via Fax and E-mail
Ms. Lyn Clancy, Counsel, Lower Colorado River Authority
c/o Office of General Counsel
Po Box 220
Mailstop R 424
Austin, TX 78767
Telephone: 512-473-3378
Fax: 512 473-4010
E-mail: greg. graml@]cra oxg
Lyn.clancy@lcra.org

o Sl L

Stacey V. &eese

13
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Exhibit “A”

The Agendas for the April 17 and April 18" Board Meetings

14
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RPE (s LY d 9 Hiefil LA O LT o

LOST PINES GROUNDWATER CONSERVATION DISTRICT

Board Meeting
Wednesdny, Aprit 17, 2013 - 7100 pan.
Glddings Ciey Hall
11% Xast Richmond Strest
Giddings, Texas 78943

ASGRNDA,

The subjects t be discussed or considered, or upos Which any formal actions may be talten, are o Jisted below.
Teapus Way or may not be mlen in the same order as shown on the meeting totlos. )

1) Call tp Order - President Michesl Talbot ~ Public Haamui

2} Considarstion and aeson on designation of the Amezican Legion Hall, 1502 §, Highway 77, Giddings, Yexss
78943 e in sdditional locatlon for publlc heasings on applications for permits nnd pennlt smendments under
Texat Waser Code § 36.405(0),

3)  Publiohemringon mumm oP End Op, L.P. for Operating Permits und Trengfer Pamite for 14 welks to be
Jooated In Basirop and Lee Counties sveking anthorization to WithdiaWw an agaregate 0£ 56,000 aévefees par
yearfrom the Simsbere Aqnifer to be nsed for public water supply puspoess in Travis mmd Wililamsen Couny.
Parcannt to Texns Water Code § 36,409, the Presldsict, at presidiag afficer of the hearleg, will continae
this pubfic hearing o ‘ ‘

Thursday, April 18, 2013 - 6:00 pm.
Amorioni Leglon Hall
1502 8, Bighway 77
Giddings, Texas 76942
The Board will hear All public comments at the hering on April 18, 2013, Publie somments wilt be
limited to 3 minuiey poy person.

4 Publls hearing on Applications of Manville Water Supply Corporation fur Qpevating Peroits 2ud Tragft

Pormits for two wellt 1o be losazed Iy |ea County sceking suthorization t withdraw an aggregate of 3,226

garo-fot of watsr pet yaur from the Singbere squifer to be usad for public water supply purposss witiin

Maville Water Supply Comeration's certificatad service ares, Public somments will b limited to 3 miutot

AT pArson,

Cuil 1o Order — Prasjdent Michas] Talbot ~ Regular Mesting

Wolseme and Intiodustions. o

Publle Comments —~ limit 3 minutes pes person.

Revies and approvel of the minutes of the Merch 20, 2013 regular bosd mesting ~ Precident Michesd Telbot.

Cencidesstion and possible action on Apolications of Ecsestar (USA) Rez! Estate Group, Ino. for Qperuting

Pexmits sind “Tranefar Permita for 10 wolls in Lee Connty seeking suthorization to withdraw a0 sggregate of

45,000 2ore-feet par yeer from the Simeboro Aquifer to ba used for publio water gupply parposss within

Bartrop, Hays, Lée, Travis and Williamson Countles. The Boacd may rscess into & slosed exsoution sbssion

for conpulation with its artoycay under Texss Governmerit Code § 551,072,

10)  Consideration and possible ection on Applications of Lower Cotorado Rivér Autherity for Qperating Fermits
for fiva walls to be located in Bagteop Courty Sseking authotizition to withdraw an sggregals of 10,000 zoze-
fat par your o) the Simsboro Aquifer to be hsed for industiial putposes 11 the LCRA Lake Brstrop Natural
Atea in Bastrop County. The Board may rovess into « clossl executlon seaslon for copsultatien with ite
steorney under Tos Govetntnant Cods § 551,073, ) .

11)  Considerstion and possible extion on Applicitions of Mapville Wates Supply Corpotation for Opersing
Pegmits and Tranafér Pormite for two walls w ba located in Loo County seeking suthorivation w withdraw an

of 3,026 woreefeet of water per yaar from. the Simaboro aquifer to ba used for public wetss supply
porposes within Manville Wazer Supply Corpomtion’s certificated service aroa, Tha Board may recess into
clossd execiitien session for consultstion widh its attorney under Tess Qovomment Code § 551.072.

2329

APR 12 8013
e
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14)

15
16)
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Considsravion of the finanoial report end adoption of any budget nmendmsnt nocesary.

Cleneral Mansger's Report. The General Manuger may discusy matters concerning new well activity, producer
preetings, walf aita vigite, requasts of the Distrivt, QMAC meetings, Reglonal rustings, leglsinive activity or
othier matters that mey affect the Districz. A memo snd well aotivity list will bo distributed ro the Boerd a8
tach regular o desceibe detalls, For Boerd consideration and possible action.

Discussion of Lot Ploss Gromdwater Coassrvation Disteics oglslation, relared logisiation and/or activides
cecurring thet sffact 6r pertain to the Distdet and Groundwater.

Consideradon of conferenes, mesrings and educational opportunities Board members desire to attend,
Considecarion of agatida calendat and evoory,

Now: The Board mey recess [nto Execitive Sesston to consult with its aitoraeys regarding sy postod matter in
which the Board may seek the advice of Its aorneys under Glovernmens Cods § 351,07 or fus any tetlon on the
agends, for which & closed yession Is permiteed by law, and will reconvene in open sesslon for any appropriate
action on any metter opusidered In Bracutlve Sssslon,

Persons with disabilities who plan to uttend the District's sgends and who may need rwndliary plds ar services such
o8 Imerpreters for pereons who aze deaf o heasing impaived; readers, largs prit ox Braills are requiesied to contect
Pogzy Campion, Ausistant Secretary, et $12-360-5088 st \sast two (2) work days prive the agands, 5o that
approprists arrigmeats cén by mede, Porsons who desire the assistasica of an Intmpreter In conbynstion with
thveir oral preventation af this Aigiict agends are requested vo canmet Poggy Camplon, Assistant Sauretary, a1 512
3605058 at jesst five (3) days prior to the agends 30 that appropriate sTangemears con be mede.

@o17/035
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LOST PINES GROUNDWATER CONSERVATION DESTRICT

Boayd Mesting
Tharsday, April 18§, 2013 — 6:00 pa.
American Legion Hall
1502 5, Highway 77
Glddlogy, Texns 78942

AGENDA,

The subjects 1o be discnsted of considered, of upon whioh any formal actons may be taken, are 83 Hsted below.
Ttemi may or may aot be taltest is the semes order az shown on the meeting notice.

1)
2)

3

Call o Order — Prosidmat Michas] Talvot

Publis hearing on A:ﬁlluﬂcms of End Op, L.P. for Operating Permlis and Transfor Permits for 14 wolis to bo
located in Pasirop and Les Counties saeking autharization to withdraw en aggregate of 56,000 acve-feet per
year from the Sinsbore Aquifer to bo used for public water supply purposes fa Travis and. Williaruson County.
Cons{derstion and poastbla actien on Applicationa of End Op, LP. for Operatiny Permirs and Transivr Femmits
for 14 welle t bu located in Baswrop and Les Qountes sesking awhorization vo withulraw an aggregate of
56,000 acve-fest per your from the Simeboro Aguifer 1 be used for publio water supply purposss In Travie and
Williamson Coutity,

Adjows,

B N

b Accil 120018 Hgre i )

- Camplon, Astistant Secretary

Note: ‘The Board may rewess into Exssutive Session 0 cansulls with Hs attomeys regading any posted matisr [t
which the Bosrd mry seek the advice of ity atmmeys undee Govarment Code § 551,071 or for auy action on U

far which a clpsad session s parmitted by lsw,. and will reconvene I open session for sny approprnate
getlen on any malter consldered in Exeoutive Sesslon.

Persons with dlpabititlag who plan to mtrend the Divtrice’s agends and who may need swxiliary aids of setviees soch
6% interpretem for persons Whe ats dsaf or heerlng Impalred, readess, (nege priny, or Braille ave requertad 1o contact
Poggy Campicn, Assistunt Secretary, at 512-360-5088 et loast two (2) woek deyu ptive to the agsads, 5o that
eppropriate arrmprmemnts cen by made. Persons who desine tha assistancs of e interpreter i conjunction with
their oral presentation ot this distiot agends are tequested to contact Fegey Cemplon, Assinant Seoretary, bt §13-
5605088 of Joast five (5) duyw prior to the agenda so that sppropeiate rangemeats ¢an b made,

R T FILED
APR 1.2-2013
Rose Bl
Raevop Colnty
H:RT amm

B018/035
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Exhibit “B”
Letter from Mr. Joe Cooper to End Op dated March 18, 2013

15
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{05t Pines Groundwater Conservation District

9208 NE Loop 230

Post Office Box 1027 512-380-5088
Smithville, TX 78357 FAX: 812-360-6448
| Tax ID Number 74-2855722 Email; lpged@lostpineswater.org
i Weh Site: www.lostpineswarter,org

Joe Cooper, General Manager

LOST PI
GROUNTINTER

GOWSPAYATION DETRICY

March 18, 2013

Frankie Limmer

Manager

End Op, LP

1010 Provident Lant o
Round Rock, Texas 78746-5140

Re:  End Op, LP's Aisblié:itibns'fo'r Operating and Transfer Permits for Well Nos, 1-14

‘Pear Mr. Limmer:

The District staff has reviewed End Op, LP’s Applications for Operating and Transfer Permits for
Well Nos. 1-14 (the “Applications), and 1 hereby give nofice under District Rule 14.3.8(2) that the
Applications have been declared Administratively Complete for purposes of further processing.

The District Board of Direstors will consider. the Applications-at.ite-meeting on~Aprii~17; 2013.-
Attached is a notice of the Board’s consideration of the Applications at that meeting.

~ Under District Rule 14.3.C(3), the Applicant must, not later than the 20th day before the meeting:
(i) provide the notice by tegular mail to the Owner and Landowners of property adjoining the Property
Line, a8 shown in the county tax rolls on the date the notice is mailed; (if) provide notice by regular mail to
the Owners of all existing registered and permitted wells within 5,000 feet of the proposed well, as shown
in the records of the Disttict on the date the notive is mailed; and (jif) publish the notice once in 2
newspaper of general citculation in cach county within the District. Please provide the District with proof
of the mailing and publication of notice no later than April 15, 2013. Proof of publication shall include &
publisher’s affidavir and tear sheet of the notice.

District Rule 14.3.B(2) provides that, when an application for a permit has been declared
Administratively Complete, the General Manager will provide the applicant with a summary of the General
Manager’s recommendation on the application. If the General Manager recommends that a permit be

gtanted, the summary may include a draft perrait,

As General Manager, [ will r'écf.ommend that the Board grant each application under the terms and
conditions in the attached draft permits.

' Roaid of Dirsctors
Michael Talbol President, Bitly Sherrill Vice-President, Doup Prinz Secrctary-Treasuvey )
Allce Darnell, Ken Daughty, David Fleming, Keith Hansberger, Travis McPhaul, Michael Simmang Carl Slembach

®

—_— ————

Wdaym 509 [
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Lost Pines Groundwater Conservation District

908 NE Loop 230
Post Office Box 1027 512-360-5088
. Smithville, TX 79987 FAX: 512-36D-5448
Bleus oo | Tax ID Number 74-2055722 Email: lpged@iostpincswater.org
I Weh Site: www.losinineswater.or
LOSY PINES s ophosulon
Joe Cooper, General Manager

GROUNDWATER

COHSTRYAYIGH DISYRIET

Thank you for your attention to this matter, and please do not hesitate to contact me if you have

Sincerely, ( ;M._ ﬂ g‘

Joe P, Cooper, General Manager

any questions or comMments.

cor Robin A. Melvin

F Y JUNPUPT P JLY } ROV SRV S

Board of Directors
Michael Talbot President, Billy Sheirill Vice-President, Doug Prinz Secretary-Treasurer
Alice Darnell, Ken Daughtry, David Fleming, Keith Hansberger, Travis McPhaul, Michue) Siommang Cér) Steinbach
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Exhibit “C”

Publisher’s Affidavit evidencing publication of notice in The Bastrop Advertiser and Giddings
Times & News

16
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<

Affidavit of Publisher

STATE OF TEXAS
COUNTY OF BASTRQF

Before me, the undersigned authority, on ihis day personally appeared __CYNDI WRIGHT._
known to me, who being duly swom on his oath deposes and says thal (ghe is the
~.EDITOR of Tha Bastrop Advartiser, a newspaper of genaral cirgulation, published In said
County; this sald newspaper has been continuously and regularly published in said County for a
perlod of more than one yoar, that a copy of the within and foregoing

o~ s - [
CosT  pnes  (arouandiaer
¢ . : Case No,

; | -
End Qp, P m’z/p/:mn?’_
was published in said newspaper / sugcessive issues, being on the following dales:
32515 '

and a newspaper copy is hereto attached.
]
Signed Z ﬂ(ﬁ [’(//\'"X 'Z’/‘

%yndi Wright, EditorlJ
-
g day of frun e

Styled

Subscribed and swom to bafors me this, the - AD. 2013,

Virginja T. Pickering ,
fic In and for Bastrop County, Texas

l(:g@, VIRGINIA T. PICKBRIN
; % Notary Public, State of Taeuaa
2 My Commissien Enplres

Notary
D l41.83, 2078 I |

Seal

=
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ATATE OF TEXAS
CQUWNTY OF LEE

REFORE ME, THE LUNDEREIGNEDR AUTHQRITY. QN THIE DAY FPERSONALLY AFPEARED.

m[/) Q{./ j r‘.;l.'e_.,‘ | PUBLIEHER OF THE GIDDINGS TIMES & NEWE, A WEEKLY NEWSPAPER

PUBLISHER ON THURSDAY OF EACH WEEK AT GIL’\DINGE LEE COUNTY, TEXAS WHO AEING @Y ME DULY SWORN DECLARED

THAT THE ATTACHED
DATES OF SAID FUBLICATION REING AS FOLLOWS: ™

_Nayen 2%, 2013 o ND FHAY T{EpTTALHED
CLIFPING IBATRUE COPY OF SAID PUBLIGATION. "0 = " 4 /D M

WAS PUBLISHED ..__l.— TIMES IN BAIlY NEWSPAFER, THE

e }

8 CMIDAOE Y. SCHIMAN HEAE suiTon-puBusEsn
\  Noiwy Puis, wb'nhﬁ;:( MY HAND AND BEAL THIH. S,__ LAY OF _\_5_

My Comuiasion Exgies
JULY 25, 2014
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LOST PINES GROUNDWATER CONSERVATION DISTRICT
NOTICE OF FUBLIC HEARING

APPLICATION : :
End Op, LP (*Applicant”) has applied to the Lost Pines Groundwater Conservation District (the

“Digiet”) for Operating Pexmits and Transfer Permits for 14 wells located in Bastrop and Lee
Counties, Texas ag follows: R Co

WellNo, 1. Located approximately 0.5 miles northwest of State Highway 21 off County Road
359 in Bastrop County (W097°10°50.4” N30°11°03.47)

Well No. 2. Located approximately 1.9 miles northwest of State Highway 21 off County Road
359 in Bastrop County (W097°11°15.77 N30°11°47.8")

Well No. 3. Loocated approximately 1.9 miles north of the intersection of State Highway 21
and County Road 359 in Bastrop County (W097°1 ’35.7" N30°12°23.0")

Well No. 4. Located approxtimately 0.7 miles west of the intersection of County Road 359 and
County Road 360 iri Bastrop County (W097°12°25.6” N30°1 3'00.0”)

Well No. 5. Located approximately 4.5 miles west-southwest of the Cily of Lexiogton along
FM 1624 in Lee County (W097°04°41.2” N30°22°35.1")

Well No. 6. Located approximately 2.1 miles north of the intersection of US Highway 290 and
State Highway. 21, east of County Road 160 in Bastrop County (W097°8°41.0”
N30°14%36.4 - ¢

Well No. 7.  Located approximately 1 mile north of the intersection of County Road 3 and Old
Highway 20 in Bastrop County (W097°10'54.0" N30°15°23.2")

e Well No. 8. Located apnraximately. 0.75 miles northeast,of the inteisection of Dube Laoe And. e
AR TS Highway 290, on the “noith ‘side of Old Highway 20 in Bastrop County
(W097°12'04.4’ N30°14°56.1")
Well No. 9. Located approximately. 4.2 miles south of the intersection of County Road 309
' and FM 696 in Lee County (W097°8°43.8” N30°19'55.3")

Well No. 10. Located approximately 3 miles south of the intersection of County Road 309 and
FM 696 in Lee County (W097°07°03.8” N30°21715.57)

Well No, 11.  Located approxiraately 3 milles south of the intersection of County Road 309 and

‘ FM 696 in Lee County (W097°08'04,1" N30°20°57.0)

Well No. 12, Located approximately 0.4 miles north of the intersection of County Road 335
and FM 1624 in Lee County (W097°04°31.6" N30°21°04,3")

Well No. 13. Located approximately 0.9 miles west-southwest of the intersection of County
Road 332 and FM 1624 in Lee County (W097°05°39,77 N30°21°25.07)

Well No. 14, Located approximately 1 mile northwest of the intersection of County Road 332
and FM 1624 in Lee County (W097°05'32.0" N30°22721.6")

The Applicant proposes to complete the wells in the Simsboro Aquifer and to withdraw an
aggregate of 56,000 acre-foet of Wwater per year from the 14 wells to be used for public water
supply purposes in Travis.and Williamson Counties. Each well will be designed to pump at an
instantaneous rate of 2480 1o-3000:gallons pér minute. -
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TIME, DATE AND LOCATION . .-
The Board of Directors of the District will conduct a hearing on the Applications at:

7:00 p.n., April 17, 2013
Giddings City Hall
118 Rast Richmond Streef
Giddings, TX. 78942

For additional information, pleasc contact the District by calling $12-360-5088 or e-mailing

lpged@losipineswater.org,
Date: March 18,2013

Peggy Campion
Assistant Secretaty

P Y L T e AR Parh e et NIRRT e < TI y gm enAAA L L AN A PR T T T ATl T Wbl ST AR
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Exhibit “E”

Cross-section of formations and property map

1%
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Exhibit “F”

LCRA's Water Management Plan

19
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Water Management Plan for Highland Lakes

LCRA updating Water Management Plan for

Highland Lakes
Plan determines how water is allocated during

times of drought

On Aprll 15, 2013, the executive director of the Texas
Commission on Envirpnmental Quality, recommended approval
of LCRA's proposed Water Management Plan for lakes Travis
and Buchanan, the lower Colorade River basin's major
raservoirg. .

The new plan, adopted by LCRA's Board of Direciors on Feb.
22, 2012, gives LCRA more flexibility to respond to severe
droughts by adding more trigger points during the year to
determine how much water is available for agriculture. It also
limits the overall amount of water available to agriculture in any.
yedr.

LCRA is publishing notice in newspapers throughout the lower
Colorade River basln that TCEQ's executive diractor is
recommending approval. Once the notice is published, the
public and interested parties have 30 days to comment, protest
or ask for 2 public mesting on the plan. If the plan is not
protested, the earligst the TCEQ could approve proposed WMP
amendments is likely 60 to 90 days.

TCEQ declared the plan administratively complete on April 19,
2012, and began conducting techhical review. Technical raview
gives TCEQ an opportunily lo reviaw the plan and request
additional information or clarifications. During that process:

+ On May 31, 2012, LCRA submined an amended plan
and technical information to the TCEQ to address
questions from the state agency;

+ in August 2012, the TCEQ requested more information
from LCRA, and LCRA respoanded on Sept. 10. 2012;
and

» in Novembear 2012, TCEQ sent a draft final order to
LCRA for review and comment. LCRA commented en
the draft final arder on March 15, 2013,

The proposed plan, as originally submitted to TCEQ on March
12, 2012, z& well a8 the written public comments and the
exhibits, are available here. .

WMP Background

To assist with the update submifted 1o TCEQ In 2012, as in
previous updates, LCRA assgmbled an advisory committee 10
represent the diverse inlerests that rely on Highland Lakes
water, The advisory committes included representatives from
clties, industry, Iaka area businesses and residents, the
environment and farmers, The committes Segan its wark in July
2010 and spent more than a yearinvestigating and discussing
how to best balance the demands on the Highland Lakes.

The comimittee came to a consensus and near consensus on
many of the recommended changes in the proposed Water
Managérment Plan. LCRA accepied public comement on the plan
and reviewed about 450 written omments before approving R. If
the new plan is approved by TCEQ, it wili replace the current
version of the Water Management Plan the TCEQ approved
Jan, 27, 2010, o

arp/water/supply/wmp.html

MCGINNIS LGCHRIDGE KILGM
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EMERGENCY DROUGHT
RELIEF

Read about emergency drought
railef for 2013,

ADVISORY COMMITTEE
MEETINGS

June 28 meating materials:

s Meeting Agenda

+ Critique summary from &/8
meeting

« Impact Summary, Version 2

» WAM Narrative

+ Cuyrtailment curves and
esnvlronmental triggera

« WAM Scenario Resulls

« WAM Summary Graphs

« WAM Input Sheets

+« Curtallment shift mechanism

July 12 maating materials:

= Meeting Agenda

v Open supply summary

s Curtailment shift mechanism,
ravised

« Impact Summary, Lake Travis
elevation 650

+ Impact Summary, Lake Travis
elevation 660

+ Curtaliment curves and
anvironmental triggars

s WAM scenarlo resufts

« WAM summary graphs

+ WAM input shests

Informational

» §6/8/11 Adv. Committee
Attendeas

s §/8/11 WMP Meeting Notes

SUBSCRIBE TO WATER
MANAGEMENT UPDATE EMAIL

*EMail; P

View past e-newsletters
- Aptll 17, 2013
- June 1, 2012
Margh 12, 2012
March 2, 2012
Feb. 22,2012
Feb. 16, 2012
Feb, 13, 2012
lan. 24, 2012
Jan, 17, 2012
July 13, 2011
June 29, 2011
June 9, 2011
May 25, 2011
tMay 12, 2011
May 2, 2011
March 30, 2011
march i, 2011
Feb, 28, 2011

L T |
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Water Management Plan for Highland Lakes

LCRA's Water Management Plan js the only one of its Kind in
the state. It was required by the 1989 court seftfernent that
determined the water rights-far the Highland l.akes. The state
approved the first Water Management Plan:in- 1989, Updates
ware approved in 1992, 1994 and 2010, :

The Water Management Plan governs LCRA's opsration of the
Highland Lakes to meet the needs of major water users
throughout the lower Colorado River basin, Spacifically, the
Water Management Plan prescribes how to allocate water
during water supply shortgges. During severe drought, the plan
requires the curtailment or cuthack of Highland Lakes water for
downstream agrlcufture so that water will be available for tha
basic needs of citie, businesses and industries. Under the plan,
LCRA and its customers are required to- take specific actions at
designated points, known ag “{rigger points,” as water storage
levels drop. The plan also prescribes how LCRA must provide
waler from the lakes to help meet the environmantal needs of
the lowar Colorado Rwer and Matagorda Bay at these vatious
trigger points. B S PRI

In 2012 LCRA managed !he Iakes under an emergemcy drought
relief arder approved by the TCEQ, Under that order, which acts
as a temporary amendment to the current Water Management
Plan, LCRA did not provide any water from the Highland Lakes
to most downstream farmers-in-2012. LORA sent 8,606 acre-
faet of water from the Highland Lakes to farmers in the Garwood
jrrigation operation in 2012, Farmers in the Gerwaod [rrigation
Division were entitled to up to aboul 20,000 acre-feet of
Highland Lakes water in 2012 baaed on the purchase
agreement of the Garwood water right. For comparlsan,
downstrearmn farmers from all four operations sefved by LCRA
used about 368,000 acre-feat of nghland Lakes water for first
and second crops in 2011.. . SREEEN

Because of the ongomg drought LCRA will not defiver Highland
Lakes water to mast downatream farmers in 2013 for the second
cansecutive year. The cutoff of Highland Lakes water became
official at 11:59 p.m. on March 1, 2013, when the combined
storage of lakes Travis and Buthanan was |ess than 850,000
acra-feet. That is the trigger point in an.emargency drought relief
ordar requestad by LCRA and approved by the Texas
Commission on Environmental Quality on Feb. 13, 2013,
Combined storage on March 1 at 11:39 p.m. was 822,782 acre-
fast, or 40.9 percent full. Like the 2012 order, the 2013
emergency order Is a temporary amendment to the Water
Management Plan. The order.expires June 18, 2013, On May 6,
2013, LCRA filed an application-with the Texas Commission on
Environmental Quality to extend.the emergency drought order
until Oct. 15, 2013, lo covar the and of the growing season.

£ Print thiz page
— Updated on May 8, 2013 al 02:53 PM —
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Jan, 27, 2011
Jan. 20, 2011
Oec, 17, 2010
Nov, 19, 2010
Nov. 3, 2010
Oet. 16, 2010
Sept, 27, 2040
Sept. 15, 2010
Sept. 3, 2010
Aug. 13, 2010
Aug. 4, 2010
July 14, 2010

Purchasmg | Open Records | Ask LCRA | Sitemap | Privacy Policy

© 1996-2013 Lower Colorado Rtver Authority. All rights reserved

org/watcr/supply/wmp, html -

5/14/2013
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RN
MAY 14 2013

LAW OFFICES
MCGINNIS, LOCHRIDGE & KILGORE, 1.1.r.

i 8 ‘ i Ff 3;:/;\

CONFIDENTIALITY NOTICE: The documents accompanying this facsimile transmission contain legally
privileged confidential information intended only for the use of the recipient(s) named below. We request
immediate notification by telephone of misrouted facsimile transmissions so we ¢an arrange for return of
those documents. If you receive this facsimile in error, you arc hercby notificd Lhat any disclosure, copying,
distribution or the raking of any action reliant on the contents of this facsimile is strictly prohibited.

FAX COVER SHEET

From: Glenda Roselle DIRECT DIAL:  (512) 495-6103
Dari:  May 14, 2013 _  pacesSent: 3
(INCL. THIS PAGE)
Re: End Op's Response to Environmental Stewardship's Request for Party Status

COMMENTS: Please see attached

To: " FAXNUMBER PHONE NUMBER
Eri¢c M. Allmon {512) 482-9346 (512) 4659-6000
Robin Melvin Co . 7(512) 480-5888 (512) 480.5688
Michael A. Gershon © . (512)322-5872

Edmond R. McCarthy, Jr. (512) 225-5565 (512) 225-560006

Greg Graml (512) 473-4010 (512) 473-3378

{, 600 CONGRESS AVE STE 2100 { AusTIN, TX 78701
& PHONE: (512) 495-6000 { FACSIMILE: {612) 505-6303 {



