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SOAH DOCKET NQ, 952-13-5210

APPLICATIONS OF END OP, L.P, §

FOR WELL REGISTRATION, ... § . BEFORE THE STATE OFFICE

OPERATING PERMITS, AND § OF

TRANSFER PERMITS . §  ADMINISTRATIVE HEARINGS
§

AQUA WATER SUPPLY CORPORATION’S MOTION FOR LEAVE AND
RESPONSE TO ORDER NO. 4

Aqua Water Supply Corporation (“*Aqua WSC™) files this motion for leave to submit this
response to Order No. 4, along with the associated response, due to the potential impact (o Aqua
WSC of further delay and the expenditure of resources if a second hearing were required on End

Op, L.P.’s applications.

I. AQUA WSC’S INTEREST

As a party to the hearixig in thé a\b'gjﬁé&cfcr'enccd docket, Aqua WSC is directly affected
by Environmental Stewardship, Betté BrOWn, Andrew Meyer, and Darwyn Hanna's (the
“Protestants’™) Reques! for Certified .Quexr'r'onl or: afternativebz, Reguest for Permission to Seek
Inmterlocutory Appeal of Order No. ‘3 cmd :Moric;n to Abate, or Alternatively, Reguest for
Provisional Party Status (the “Prdté.stan.ts’" Reduesi”).and the State Office of Adminstrative
Hearings (“SOAH’s”) request for a response to Protestants’ Request pursuant to Order No, 4.
Aqua WSC is interesied in efficiency, faimess, and proper use of the parties’ and SOAH’s
tesowrces and wishes 10 avoid having to conduct’ the hearing on the merits twice if SOAH’s
decision on party status in Order No. 3 wet¢ to be reversed after the conclusion of the hearing on

the merits. As a result, Aqua WSC respectfully requests that SOAH allow Aqua WSC to make

the response set forth in this motion and response.
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Aqua WSC respectfully requests that SOAH issue 2 Proposal for Decision (“PFD™)
making its decision on party status a fina! decision of SOAH and, therefore, subject to review
and decision by the Lost Pines Groundwater Conservation District’s (the “District’s”) Board of
Directors (the “Board™). Although Aqua WSC does not have a direct interest in the Protestant's
request for certified question, Aqua WSC believes that the issuance of a PFD by SOAH at this
point would resolve the issueé associated with the request for certified question because the PFD
would allow the party status issue to come before the District's Board for review of the PFD,
consideration of the Protestants’ certified question, aud ultimate decision by the District’s Board.

This approach would be consistent with what appeared to be the intent of the District’s
Board when the Board remanded the issié of party status to SOAH. The District’s rules allow
the Board to conduct the hearing on party status and also allow the Board to delegate to SOAH
the responsibility to conduct the hearing on party status. 1t appeared fiom the Board’s
deliberation of party status at the District’s preliminary hearing that it desired to have SOAH
develop the facts relevant to determining party status. Tt is evident from the Protestants’ Request
that the Protestants believe that novel policy and legal issues arose during SOAH’s hearing on
party status that ultimately must be decided by the District’s Board, It is also evident that the
Protestants intend to appeal the decision on party status. Whether or not Protestants prevail,
litigation will delay End Op’s project; If one or more Protestants prevail in ¢ourt, then a remand
back to SOAH will require another hearing. Tt is that potential outcome that Aqua WSC wishes
to avoid. |

Accordingly, Aqua WSC requests’ that the hearing on the merits be abated until the
Distiet has madec a final decision on party status, and ail administrative remedies and appeals

have been exhausted, if necessary. Neithér the District rules, SOAH’s procedural rules, Chapter
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36 of the Water Code, nor the applicable provisions of Chapter 2001 of the Government Code
address the appropriate procedure in this instance. As a result, in the interest of efficiency,
faimess and the parties’ and SOAXT's .rcsources, it is proper for SOAH to bifurcate the party
status and hearing on the merits portions of the District’s referral to SOAH and to issue a PFD
providing SOAH’s final decision on party status. ‘The issuance of a PFD would then allow the
District’s Board to consider the PFD and the issues associated with the Protestant’s certified
question, and to make a decision on party status. The hearing on the merits can then commence
once a final, unappcalable decision on’ parly status has been rendered by the District or a
reviewing court, if necessary. Abatement of the hearing on the merits before SOAH would

benefit all parties and SQALL.

11. CERTIF!CATE OF CONFLRENC

On October 10- 11 2013, the undersxgned conferred by telephone and email with the
counsel of record for each of the partles to thm heanng regarding Aqua WSC’s intent to submit
this motion. David Lein, counsel 1‘0r the Gcnera] Manager of the District, indicated that his
client is not opposed to this motion.‘ S“t-ace;y .I.{'eevsc, counse] for End Op, L.P., indicated that her

client is opposed to this motion,

- UL_PRAYER
WHEREFORE, PREMISES CONSIDERED, Aqua WSC respectfully requests that

SOAH grant all of the relief set forth above. More specifically, Aqua WSC requests that SOAH
grani the following relief:

() leave to file this motion and response;
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(2)  issuance of a Proposal for Decision to allow the party status issue to be decided

by the District’s Board of Directors;

3) abatement of the hearing until such time that the party status issue has been finally

resolved by the District’s Board of Directors, or a reviewing court, if an appeal is

pursued; and

4) such other and further relief, whether in law or in equity, whether special or

general, to which Aqua WSC may show itself to be justly entitled.

AGUA WSC'8 MOTION FOR LEAVE
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Respectfully submitted,
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CERTIFICATE OF SERVICE

I hereby certify that on this 11th day of October, 2013, a true and correct copy of the
foregoing document was served in accordance with rules of the State Office of Administrative
Hearings and the Texas Rules of Civil Procedure on the following counsel of record:

Mr. David P. Lein

Matthew B. Kutac

Graves, Dougherty, Hearon &
Moody, P.C.

401 Congress Avenue, Suite 2200
Austin, Texas 78701

(512) 536-9917 (facsimile)

Attormeys for the General Manager of the -

Lost Pines Groundwater Conscrvatlon
District :

Stacey V. Reese

Stacey V. Regse Law PLLC
2405 9th Street

Austin, Texas 78703

(512) 233-5917 (facsimilc)

Russell Johnson

McGinnis Lochridge & Kilgore, LLP
600 Congress Avenue, Suite 2100
Austin, Texas 78701

(512) 505-6374 (facsimile)

Attorneys for End Op, L.P.
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Eric Allmon

Lowerre, Frederick, Perales, Allmon &
Rockwell

707 Rio Grande, Suite 200

Austin, Texas 78701

(512) 482-5346 (facsimile)

. Attomeys for Environmental Stewardship

Donald H. Grissom
William W, Thompson
509 West 12" Street
Auslin, Texas 78701

(512) 482-8410 (facsimile)

Attorneys for Bette Brown, Andrew Meyer,

and Darwyn Hanna

K O Janchor

Kdhisten O. Fancher
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